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KiLE, trustee, vs. FLEMING, and vice versa. 


. Where, in 1855, a deed was made to a trustee for the sole and sep- 
arate use of a married woman during her natural life, free from 
the control or debts of her present or any future husband, and at 
her death to convey the property to any person whom such usee 
might appoint by deed, will or other proper writing, and on failure 
of such appointment, the property was to be equally divided be- 
tween her children; and where, on a suit brought by the succes- 
sor of the original trustee against the person holding the land, the 
defendant offered in evidence a tax fi. fa. against the married wo- 
man, together with a sheriff’s deed thereunder, dated more than 
seven years before the beginning of the suit, it was admissible as 
color of title if for no other reason. 

. The mere bringing of an action which is dismissed and not prose- 
cuted to a successful termination, is no disturbance of possession 
so as to prevent a prescriptive title from ripening ; and on a second 
suit, brought more than six months after the dismissal of the first, 
the record of the former suit was properly rejected from evidence. 

. The trust stated in the first head-note above became executed on 
the passage of the act of 1866, which made a feme covert a feme sole 


*Appointed to fill the vacancy made by the death of Chief Justice Jackson, 
which occurred during this term. 
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as to her separate property, and prescription ran against the wo- 
man for whose benefit the trust was created, although the original 
trustee died and there was a lapse of a number of years before the 
appointment of a successor. 

(a) This court is satisfied that nothing was sold by the sheriff or 
purchased by the bidder, except the interest of the married wo- 
man in the land. 


. Where a plaintiff in ejectment made out a case which would entitle 
him to recover, and the defendant introduced testimony which 
would entitle him to recover, it was error to grant a nonsuit. The 
case should have been left to the jury, under proper instructions 
from the court, although the court may have correctly been of the 
opinion that the plaintiff could not recover. 


December 7, 1886. 


Trusts and Trustees. Title. Prescription. Evidence. 
Levy andSale. Tax. Nonsuit. Before Judge Hurcurns. 
Clarke Superior Court. April Term, 1886. 


Reported in the decision. 
Geo. S. Tuomas; A. J. Coss, for plaintiff. 
Pore Barrow; Geo. D. Tuomas, for defendant. 


BLaNDFORD, Justice. 


This was an action of ejectment brought by plaintiff in 
error, as trustee for Mrs. Martha W. Clower, to recover a cer- 
tain parcel of land in the city of Athens, against the de- 
fendant. Plaintiff relied upon a deed made by Asbury 
Hull,and John Billups, on the 30th day of June, 1855, to 
Thomas R. R. Cobb, as trustee for Martha W. Clower, to 
the premises in dispute, for the sole and separate use of 
said Martha W. Clower during her natural life, free from 
the control or debts of her present or future husband, 
and at her death to convey the same to any person whom- 
soever the said Martha Clower may, by deed or will or 
other proper writing, appoint, and on failure to appoint, to 
be equally divided between the children of the said Martha 
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W. Clower; and the said trustee is authorized to sell and 
convey the premises, with the consent of the said Martha 
Clower, and to pay over the proceeds to her, and her re- 
ceipt to the trustee shall be to him a sufficient voucher to 
discharge him from all liability. The plaintiff showed also 
that Thomas R. R. Cobb died in December, 1862; also 
the appointment of Thomas Kile, by the judge of the su- 
perior court of Fulton county, as trustee in the place of T. 
R. R. Cobb, deceased, June 3d, 1878; and that the prem- 
ises in dispute were embraced in the deed from Hull and 
Billups to T. R. R. Cobb, trustee, as aforesaid. 

The defendant relied on a sheriff’s deed, dated 3d day 
of July, 1877, which recited that the premises 'in dispute 
were sold by the sheriff to defendant, under a tax execu- 
tion, on the 2d day of June, 1877, said execution issued 
by the tax collector of Clarke county, 10th day of January, 
1877, against Mrs. M. Clower, for the sum of fifteen dol- 
lars and twenty cents, and adverse possession thereunder 
for more than seven years before the commencement of 
plaintiff's action, which action was commenced January 
9th, 1885. The plaintiff offered to introduce a record show- 
ing that an action had been brought by the same plaintiff 
against the same defendant to recover the same premises, 
which had been dismissed by the plaintiff for more than 
six months before the present action was brought, which 
the court rejected. The plaintiff proved that the premises 
were worth $2,500.00, and could have been divided into 
three lots or parcels, each of which was worth more than 
enough to have paid the executions against Mrs. Clower. 

The plaintiff in error contends: 

(1) That the execution being against Mrs. Clower for 
taxes, the same was improperly admitted, because it 
was not against the land. 

(2) That the court erred in rejecting the record of the 
former suit between these parties, offered in evidence. 
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(3) The court erred in awarding a nonsuit in said 
case. 

1. The tax execution was properly admitted in evidence, 
if for no other reason, because it, together with the sheriff’s 
deed to defendant, was color of title. Code, §2683; 16 
Ga. 593, 596; 22 Ga. 56; 55 Ga. 25; 4 Ga. 308; 33 Ga. 
239. 

2. The record of the former suit was properly rejected 
because the action was not renewed within six months 
from the time the same was dismissed, and before the re- 
newal of the action the prescription was complete. The 
mere bringing of an action, whichis dismissed and not prose- 
cuted to a successful termination, is no disturbance of pos- 
session. 32 Ga. 448. Toconstitute a breach of covenant 
for quiet enjoyment, there must be an actual ouster. Les- 
see of Gittens vs. Lowry, 15 Ga. 339; Greenl. Ev. 243; 
3 Saund. 181-6, note 10. The levy of an execution on the 
premises is no ouster or disturbance of possession. See 15 
Ga. supra. So we think that the record offered in evidence 
was immaterial and properly rejected. 

3. The great question in the case is, was the trust, created 
in the-deed from Hull and Billups to Cobb in favor of Mrs. 
Clower, executed by the woman’s law passed in 1866? If 
it was, then Mrs. Clower is barred by the sale and purchase 
of this land by Fleming of all her rights in the same. If 
it was not executed then, there having been no trustee on 
account of the death of General Cobb when the sale took 
place, and no trustee having been appointed until 1878, 
then the statute of prescription would notapply. Weare 
of opinion that the trust created in this property for the 
sole and separate use of Mrs. Clower, became executed upon 
the passage of the act of 1866, which act makes a feme 
covert a feme sole as to her separate estate, and such are the 
decisions of this court. Hawkins vs. Taylor, 61 Ga. 171; 
Sutton vs. Aiken, 62 Ga. 733; Banks vs. Sloat, Bussell & 
Co.,69 Ga. 830; 73 Ga. 209. In the last two cases, the 
question is fully treated and considered. We are also sat- 
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isfied that nothing was sold by the sheriff or purchased by 
Fleming but the interest of Mrs. Clower in this land. 

4. The nonsuit in this case was improperly awarded. 
The plaintiff had made out a case by her proofs, which en- 
litied her to recover. The defendant, when he putin 
his proofs, showed that he was entitled to recover, but this 
was a matter for the jury to pass upon, under proper in- 
structions from the court; but the court could not award a 
nonsuit under these circumstances, although he was of the 
correct opinion that the plaintiff could not recover. 

Judgment reversed. 


HARROLD, JOHNSON & COMPANY vs. WESTBROOK, agent. 


A marriage settlement, made in 1857, provided, in brief, as follows: 
The separate estate of the wife should so remain, and not vest in 
the husband or be subject to his debts or control; the title should 
vest in a trustee for the sole and separate use of the wife; in the 
event of her death before that of the husband, one-half of the es- 
tate was to vest in a son born to her of a former marriage and such 
other child or children as might be born of the contemplated mar- 
riage and be living at her death, share and share alike. If she 
died leaving no child, the half of the estate was to go to and vest 
in her next of kin; the other half of the estate, upon her death, 
was to vest in her husband for life, and at his death was3to vestin 
his son by the former marriage and such child or children as might 
be born of the contemplated marriage and be living at the death 
of the husband. In the event that there should be no child of 
either marriage living at the death of her husband, the half of the 
estate held by him for life was to vest in the wife’s next of kin. If 
the husband should die before the wife, the whole estate was to 
vest in her. Provision was made for sales and reinvestment, and 
as to other property which might come to the wife pending covert- 
ure: 

Held, that the marriage settlement created a life estate in the wife, 
with remainder over; and when, by virtue of the act of 1866, she 
became sui juris, there being no necessity for a trustee to protect 
her against the marital rights of her husband, the trust ceased, 
and she could sell or mortgage her interest in the property and 
create a valid lien thereon; and where, in 1868, the husband and 
wife executed a mortgage on realty included in the marriage set- 
tlement, to secure the payment of a promissory note made by 
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them, the trustee at that time being dead, it created a valid lien 
on the property as to the interest of the wife therein, and upona 
foreclosure and sale thereunder, conveyed all the rights and inter- 
est of the wife in the property to the purchaser, and the latter 
held such title unaffected by a judgment subsequently obtained 
against the wife and her trustee. 


February 8, 1887. 


Husband and Wife. Trusts and Trustees. Levy and 
Sale. Title. Judgments. Before Judge Srmmons. Sum- 
ter Superior Court. October Adjourned Term, 1885. 


Reported in the decision. 
N. A. SmurrH; E. A. Hawkins, for plaintiffs in error. 
J. A. ANSLEY; GuERRY & Son, for defendant. 


BLANDFoORD, Justice. 


On the second of December, 1857, Charles 8S. Darley 
and Martha Ann Elizabeth Walters, in contemplation of 
marriage, entered into the following agreement or mar- 
riage settlement: 


“Strate oF GEorGIA,—SuMTER County. 


_ “This indenture of three parts, made and entered into this second 
day of December, in the year of our Lord eighteen hundred and 
fifty-seven, between Charles S. Darley, of said State and county, 
of the first part, Martha Ann Elizabeth Walters, of said State and 
county, of the second part; and Joab W. C. Horne, of said county 
and State aforesaid, of the third part, witnesseth that the said 
Charles S. Darley, of the first part, for and in consideration of a mar- 
riage to be had and solemnized between him, the said Charles S. 
Darley, of the first, the said Martha Ann Elizabeth Walters, of 
the second part, does, for himself, his heirs, executors, administra- 
tors, covenant, grant and agree that all that estate, both real and 
personal, negro slaves, lands, debts, Cemands and choses in action 
of every description whatsoever, to which the said Martha Ann Eliz- 
abeth Walters may be in anywise entitled unto upon the death of 
her late husband, Jesse W. M. Walters, deceased, to which the said 
Martha Ann Elizabeth Walters, of the second part, widow and relict 
of Jesse W. M. Walters, deceased, was entitled unto upon the demise 
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of the said Jesse W. M. Walters, either in law or equity, shall form and 
remain to be separate property and estate, and shall not, in law or 
equity, be subject to the payment of the debts of the said party of the 
first part, or be subject to be sold or conveyed or in any manner con- 
trolled by him, the said party of the first part; but the right and title 
of said property, both real and personal, and choses in action, shall be 
vested in the party of the (3rd) third part, for the sole and separate use 
and benefit of the said party of the second part ; and the said parties of 
the first and second part do hereby covenant and agree that the said 
party of the third part shall be vested with and hold said property, 
both real and personal, as hereinbefore described, under the follow- 
ing provisions, limitations and restrictions, as a trustee; and the 
said parties of the first and second part do hereby agree that, having 
full faith and confidence in the prudence and fidelity of the said party 
of the third part, that ke shall not be required at any time to give 
bond and security for the faithful performance of the duties of his 
trusteeship; and the said party of the third part, as trustee as afore- 
said, shall, at all times, have full power to se 1 or dispose of any part 
or portion or all of said estate, both real and personal, with the con- 
sent first had and obtained of the said parties of the first and second 
parts; and the said parties of the first and second parts do further 
covenant and agree, that if the said party of the third part should at 
any time make sale of any property as hereinbefore contemplated, 
that he, as such trustee, with the consent of the said parties of the 
first and second parts first had and obtained, shall have power, au- 
thority and liberty to invest the proceeds in such other property, 
real or personal, as he may think proper for the mutual benefit of the 
first and second parties during the contemplated coverture; andit is 
further covenanted and agreed by the said parties of the first and 
second parts, that the said party of the third part, as trustee as afore- 
said, shall, during the contemplated coverture of the first and second 
parties, hold the estate, both real and personal, for the use and ben- 
fit of the said parties of the first part and second part; and it is fur- 
ther covenanted and agreed by the said parties of the first and sec- 
ond parts, that if the said Martha Ann Elizabeth Walters; party of the 
second part, should die during the contemplated coverture with the 
said Charles 8. Darley, party of the first part, leaving the said 
Charles S. Darley surviving her, the said party of the second part, 
then and in that event, the one-half of that estate of which it may then 
consist, both real and personal, of which the said Martha Ann Eliza- 
beth Walters, party of the second part, may be now entitled unto 
from the estate of her deceased husband, Jesse W. M. Walters, shall 
go to and vest, immediately after the death of the said party of the 
second part, to her son, John E. P. Walters, child of her former mar- 
riage with Jesse W. M. Walters, and such other child or children of 
the said contemplated marriage as may be living at the death of the 
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party of the second part, share and share alike, equal with my said 
son, John E. P. Walters, of my former marriage, but in case the said 
Martha Ann Elizabeth Walters, party of the second part, should die, 
leaving no child or children of her former or present contemplated 
marriage, then and and in that case, the said one-half of the aforesaid 
estate shall go to and vest, absolutely and immediately after the death 
of the said party of the second part, to her next of kin; and itis 
further covenanted and agreed, that the other remaining one-half 
of all that estate aforesaid which the said Martha Ann Elizabeth 
Walters shall in anywise be entitled unto from the estate of her 
former husband, Jesse W. M. Walters, shall go to and vest a life es- 
tate only in the said Charles 8. Darley, party of the first part, and 
after the death of the said Charles S. Darley, of the first part, to go 
and vest absolutely to my son, John E. P. Walters, of my former 
marriage, together with such other child or children born of the con- 
templated marriage as may be living at the death of the said Charles §. 
Darley, party of the first part, but in case there should be no child or 
children of my former or my present contemplated marriage living at 
the death of the said Charles 8. Darley, party of the first part, then 
and in that case, the said life estate, of whatever it may consist, shall 
go to and vest in the next of kin of the party of the second part. 

‘* And it is further covenanted and agreed with and between the 
parties of the first and second part, that all the property or estate, 
both real and personal, debts, contracts or demands, and choses in 
action of every description, whatever, which may be given said Mar- 
tha Ann Elizabeth Walters by her father or any other person or per- 
sons, by will or otherwise, or be inherited by her from her father’s 
estate or the estateof any other person or persons whatsoever, shall 
form and remain to be her separate property and estate, and shall not, 
in law or equity, be subject to the payment of the debts of the said 
Charles S. Darley, of the first part, or be subject to be sold or 
conveyed or in any manner controlled by him, the said Charles S. 
Darley, of the first part, but the right and title thereof shall be 
vested in her said trustee for the sole use and benefit of the said party 
of the second part, and at the death of the said Martha Ann Eliza- 
beth Walters, of the second part, the last aforesaid property or estate, 
of whatsoever it may consist, shall descend and go to and vest in any 
child or children of the said Martha Ann Elizabeth Walters, of the 
second part, that may be living at the death of the said party of the 
second part, share and share alike, but in case the said Martha Ann 
Elizabeth, party of the second part, should die, leaving no child or 
children, then and and in that event, said property or estate shall go 
and vest absolutely and immediately after the death of the said Mar- 


tha Ann Elizabeth Walters to her next of kin; and it is hereby 
covenanted and agreed that the said party of the second part shall 


have full power, with the consent and approbation of her trustee, to 
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will all or any part of said estate to whomsoever the said party of 
the second part may think proper, or dispose of the same by a con- 
tract, deed or otherwise. 

‘« And it is further covenanted and agreed by and between the said 
parties of the first and second part, that if the said party of the first 
part should die, then and and in that event, the whole of said estate, 
both real and personal, shall go to and become the property of the said 
party of the second part. And itis further covenanted and agreed 
between the said parties of the first and second parts, that the said 
party of the third part shall not be compelled or required at any time 
to make returns of his actings and doings in regard to said estate or 
estates, money or property, to any court of ordinary or other tribu- 
nal whatsoever. 

‘* And it is hereby covenanted and agreed by the said party of the 
third part, to and with the said parties of the first and second part, 
that the said party of the third part consents and agrees to this said 
nomination and appcintment of trustee as aforesaid. 

‘Tn testimony whereof, the parties of the first, second and third 
parts have hereunto set their hands and affixed their seals, the day 
and year first above written. 

C. S8. Dar.ey, [Seal] 
Marna A. E. Watters, [Seal] 
J. W. C. Horne, [Seal | 

‘Signed, sealed and delivered in the presence of 

W. J. Moore; A. J. Wititams, J. I. C. 

‘Recorded 30th January, 1858.’’ 


Harrold, Johnson & Co. sued the trustee and Mrs. Ann 
Elizabeth Darley after the coverture, and obtained a judg- 
ment against them at law for and on account of certain 
goods furnished them for the benefit of the trust estate, 
upon which judgment execution issued and was levied 
upon certain lands, as the trust estate, which were claimed 
by J. M. R. Westbrook, agent for E.C. Duncan. Upon 
the trial of the claim case, the claimant introduced a sher- 
iff’s deed to said lands to E. C. Duncan, made under and 
by virtue of a certain mortgage execution, which was issued 
upon a judgment of foreclosure of a certain mortgage in 


favor of Parker and Raiford for the use of J. M. R. West- 
brook, guardian of Edgar C. Duncan, transferee of the 
mortgage. This mortgage was as follows: 


“GporGia,—SuteR County. 
“This indenture, made and entered into this 6th day of April, 
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eighteen hundred and sixty-eight, between Charles S. Darley and his 
wife, Martha Ann E. Darley, on the one part, and A. B. Raiford and 
Leonard Parker, as guardians of Elizabeth, Nancy, Robert, Laura, 
Virgil and Alexander Duncan, minors of William P. Duncan, de- 
ceased, on the other part, all of said county, witnesseth that the said 
Charles and Martha E. hath this day made and delivered unto the 
said Raiford and Parker, guardians as aforesaid, their certain prom- 
issory note for eight hundred dollars, bearing even date with this in- 
strument, and due on the 25th day of December next, the same being 
money loaned by the said Raiford and Parker to the said Darley and 
wife, for the interest of their family and to assist the said Darley to 
the better advancement and carrying on of his farming interest. 

‘* Now for and in consideration of the sum of ten dollars to them 
in hand paid, and receipt thereof is hereby acknowledged, and for 
the better securing of the payment of the aforesaid promissory note, 
the said Darley and wife hath granted, bargained and sold, and doth 
by these presents grant, bargain and sell, unto the said Raiford and 
Parker, as guardians as aforesaid, four hundred acres of land in the 
28th district of said county, numbers not now recollected, but known 
as the place whereon the said Darley and wife now reside, being the 
whole of said place, together with all the members, appurtenances 
thereunto in anywise attached and belonging, together with 3 head 
of horses, 2 mules, 15 cattle and 45 hogs; to have and to hold the 
said bargained premises and personal property heretofore described 
unto the said Raiford and Parker, as guardians as aforesaid, their 
heirs and assigns, in fee simple forever. 

‘‘The said bargained premises and other personal property here- 
tofore described, the said Darley and wife unto the said Raiford and 
Parker, as guardians aforesaid, will warrant and forever defend 
against the claims of all persons whatever. 

“Now should the said Darley and wife well and truly pay or cause 
to be paid unto the said Raiford and Parker, as guardians as afore- 
said, the aforesaid note, according to the tenor and effect of the same, 
then this indenture, as well as said note, to be void and of no effect. 

‘In testimony whereof we have hereunto set our hands and affixed 
our seal the day and year aforesaid. Signed, sealed and delivered 
in the presence of us. 

‘* And the said Darley and wife do further agree and bind them- 
selves that no homestead or stay law now in force, or which may 
hereafter become of force, shall operate against the lien herein created. 

M.E.Dartey, [Seal] 


C. S. Dartey, [Seal] 
“Signed, sealed and delivered in the presence of 


J. W. Furtow; Josern A, Anstey, Judge C. C. 


‘Mortgage from Darley and wife to Raiford and Parker, guardians. 
Recorded, October 29th, 1870.’’ 
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It was admitted that the lands in controversy were the 
property of Mrs. J. W. M. Walters at the time of her mar- 
riage to Charles S. Darley, and were embraced in the 
marriage settlement aforesaid, and that Darley and his 
wife remained in possession of said lands. 

Under the facts, which were not controverted, the court 
stated: “I shall charge the jury that, if they believe from 
the evidence in this case that Darley and Mrs. Darley gave 
this note and executed this mortgage for the purpose of 
securing supplies to maintain their family and run the plan- 
tation, and at that time there was notrustee of this estate, 
that it was a good mortgage, and whether it was made to 
secure the joint note of the husband or not, that you can- 
not take advantage of it; that that is a personal privilege 
belonging to her (or to remaindermen perhaps—I won’t de- 
cide that); and that if that property was sold under that 
mortgage fi. fa.,and Ansley bought it and subsequently 
sold it to Edgar Duncan, he has got a good title, and it 
would prevail over your judgment if that was all made 
before your judgment was obtained.” 

The judgment of Harrold, Johnson & Co. was obtained 
long after the mortgage executed by Darley and his wife 
which was put in evidence in this case. When the court 
announced what he would charge the jury, a verdict was 
rendered in accordance therewith by the jury; and this 
ruling and decision of the court is excepted to, and error 
thereon is assigned to this court. 

We are of opinion that, under the decisions of this court 
(in the case of Kile, trustee, vs. Fleming, 78 Ga.1; 61 Ga. 
171; 67 Ga. 502; 69 Ga. 330; 73 Ga. 209; Mathews vs. 
Paradise, 74 Ga. 523), the marriage settlement between 
Darley and his wife created a life estate in the property 
in Mrs. Darley, and that by virtue of the act of 1866, known 
as the “ woman’s law,” she became suz jur?s as to this prop- 
erty, and that the trust ceased upon the passage of that 
act, there being no necessity for a trustee to protect her 
against the marital rights of her husband, and that, as to 
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such separate estate, she might sell or mortgage the same, 
and that the mortgage which she and her husband made 
to Parker and Raiford, before the judgment of Harrold, 
Johnson & Co., to this land, to secure the payment of a 
promissory note which the wife and husband owed Parker 
and Raiford, the trustee at that time being dead, was a 
valid mortgage, and created a valid lien on the property as 
to the interest of Mrs. Darley therein; and that the fore- 
closure and sale of the property under such mortgage and 
the purchase by Johnson, conveyed all the rights and in- 
terest which Mrs. Darley had iu the property to the pur- 
chaser; and this having been done before judgment ob- 
tained by Harrold, Johnson & Oo., the purchaser had the 
title thereto divested of any lien thereon by reason of the 
judgment of Harrold, Johnson & Co. So we think that 
the decision of the court below, under the facts of this case. 
was right, and the judgment is affirmed. 


Mims e¢ al. vs. Wicur. 


1, Ina proceeding to foreclose a mortgage on realty, executed by a 
married woman to secure notes made by her, any interest which 
her children might have in the property as a homestead estate 
could not be affected; and if they became parties to the suit and 
filed a plea setting up such claim of interest, it constituted no legal 
obstacle to the foreclosure of the mortgage, and was properly 
stricken on demurrer. 

. Where the mortgagor received a deed from the mortgagee, gave 
him certain notes, and executed the mortgage to secure them, she 
was estopped thereby from denying that she had the title to the 
land when she executed the mortgage. If there was any interest 
in the property as a homestead, it was not involved in the fore- 
closure; and a plea by her, setting out a claim of such interest, 
was properly stricken on demurrer. 


February 8, 1887. 


Homestead. Parties. Mortgage. Estoppel. Before 


Judge Srmmmons. Decatur Superior Court. November 
Term, 1885. 
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Reported in the decision. 


D. A. Russent: MceGiuwn & O’Nzat, for plaintiffs in 
error. 


O. G. Guriry; J. H. Lumpkin, for defendant. 
BLANDFORD, Justice. 


Wight instituted a proceeding to foreclose a mortgage 
upon certain lands, which had been executed and delivered 
to him by Mrs. Margaret A. Mims to secure certain notes 
held by Wight against her. Minnie Mims and others, the 
children of Margaret, appeared and filed a plea to this 
foreclosure, in which they alleged that, in 1872, their 
father, W. R. Mims, applied to the ordinary and had set 
apart as a homestead the said land in said mortgage men- 
tioned, and they were the beneficiaries in said home- 
stead estate; that afterwards their father and mother bor- 
rowed from one Trulock $300, and they executed a deed 
to Trulock to secure the notes given for this money; tat 
Trulock transferred the title and the note to George A. 
Wight; that Wight entered on this deed a memoran- 
dum that he was to make W. R. Mims and Margaret A. 
Mims a bond for title to this land; that after this, there 
were certain fi. fas. issued upon judgments founded 
on claims against W. R. Mims, which existed prior to the 
constitution of 1868; that said Mims entered into a con- 
tract with McGill & O’Neal and Babbitt & Warfield, 
that the lands mentioned were to be sold under said exe- 
cution, and they were to purchase the same; that he 
afterwards borrowed from George A. Wight $450, in 
order to pay McGill & O’Neal and Babbitt & Warfield 
the money which they had thus paid in order to protect 
the homestead estate, and consented that McGill & O’Neal 
and Babbitt & Warfield should convey to George A. Wight 
the said lands; that Mims became indebted to George A. 
Wight in another sum of money, about $1,500; that he 
paid Wight out of the proceeds of the homestead estate 
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the money which he had borrowed from him to pay to 
McGill & O’Neal and Babbitt & Warfield; and that Wight 
then induced Mrs. Margaret A. Mims to give her notes to 
him for the money which W. R. Mims had become indebted 
to him, and in consideration thereof, he made a deed of 
conveyance of the land to Margaret A. Mims, and took 
from her the mortgage in question to secure the notes thus 
given. This plea was demurred to; the court sustained the 
demurrer and dismissed the same. Mrs. Margaret A. Mims 
then filed substantially the same plea to the foreclosure, 
without offering to rescind the contract between herself 
and Wight. This plea also was demurred to, and the court 
sustained the demurrer to the same and dismissed her plea, 
and thisis excepted to; and these are the two errors which 
are assigned and insisted on by the plaintiff in error in 
this case. 

1. The children of Mims could not be affected, as to any 
interest which they had in the homestead estate, by pro- 
ceedings to foreclose the mortgage in favor of Wight 
against their mother, and their plea constituted no legal 
obstacle to the foreclosure of said mortgage. So we think 
that the court did right in sustaining the demurrer to this 
plea and dismissing the same. 

2. The plea which was filed by Mrs. Mims being in 
effect the same as that filed by her children, she not offer- 
ing to rescind the contract, but holding to the deed of con- 
veyance made by Wight to her, she was not in a condi- 
tion to dispute the foreclosure on the part of Wight of this 
‘mortgage. The reason stated in the plea constituted no 
legal defence, under the circumstances, to the foreclosure of 
the mortgage. Whatever rights she may have had in the 
homestead property, or her children, could not be affected 
by the foreclosure of this mortgage, and she was estopped 
by her mortgage from denying that she had the title to this 
land. when she made the same. So we think that the 
court committed no error in striking this plea; and for 
these reasons, we affirm the judgment of the court in this 
case. 
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RicKERSON vs. THE STATE OF GEORGIA. 


1. Motion for new trial being made in term, and by an order, set 
down for hearing in vacation, and the brief of evidence being filed 
during the term, but not approved by the court: 

Held, that approval at the time of hearing the motion was sufficient, 
and the judge having then approved and ordered the brief to be 
filed, it could come up as a part of the record, though the clerk 
did not enter the filing after the approval, but left the evidence of 
filing to stand as entered on the brief during the term. (Head- 
note by the court.) 

2. Where the evidence tending-to show the corpus delicti, on a trial 
for murder, made a close case, and rested, in part, on whether a 
certain red stain in the sand was blood or not; and where a phy- 
sician, who was a witness for the defendant, stated that he would 
not testify that anything was blood unless he had analyzed it and 
knew it to be blood, it was error tending tothe injury of the de- 
fendant for the presiding judge to say to the witness that, if he 
shouldcome down town and find a man lying on the sidewalk 
with his throat cut, and should find red spots on the pavement, 
would he not say that was blood? 

. It was error to refuse to charge that, if there was apparent con- 
flict in the evidence, i: was the duty of the jury to reconcile it if 
they could, and not impute perjury to any witness. 

January 25, 1887. 


New Trial. Practice in Superior Court. Criminal Law. 
Charge of Court. Evidence. Before Judge Simmons. 
Bibb Superior Court. October Term, 1885, 


Reported in the decision. 
Camp & ANDERSON, for plaintiff in error. 


C.iirForD ANDERSON, attorney-general; Joun L. Harp. 
EMAN, solicitor-general, for the State. 


BLANDFORD, Justice. 


The plaintiff in error was indieted, tried and convicted, 
by the superior court of Bibb county, of the offence of 
murder, in that, it was alleged, he had killed and murdered 
Harrison Brown. 
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2. In all cases of violations of the criminal laws, there 
are two things necessary for the State to prove: first, that 
there has been a crime committed—that is called the cor- 
pus delicti; and next, that the accused committed the 
crime. The evidence in this case showed that, near the 
track of the Central Railroad there was found a small place 
in the sand, a fewinches in diameter, which Dr. Hall, who 
was called there to examine it, thought was blood, but 
would not say was blood. He noticed particularly that 
from that point to the railroad track, where the body of 
Harrison Brown was found, and was supposed to have 
been placed, there was no blood or appearance of blood. 
His body was found on the track, greatly mangled by the 
cars, so much so that it could not be recognized except 
from the clothing found upon the body. This is all the 
evidence, independent of the confessions of the accused, as 
to the corpus delicti. The evidence connecting the ac- 
cused with the crime is this: It was shown that, on the 
evening preceding the night on which it is said this man 
was killed, the accused and Harrison Brown were seen 
together, Harrison Brown driving a hack and the accused 
being init, and that they were quarrelling ; the witness did 
not testify as to anything that was said between the par- 
ties; he did not hear anything that was said, but he said 
they were quarrelling. Later on in the night, the accused 
was heard to inquire for Harrison Brown. Harrison Brown 
went, at a late hour of the night, and put up his horse and 
hack. At that.time there was a strange man—not the ac- 
cused—in the hack with him. He appeared to be drinking. 
The accused was seen, at a still later hour of the night, 
beyond where this body was found, by a man named 
Cherry, between twelve and one o’clock; and that is 
all the evidence going to connect the accused with 
the crime, except his confessions. Two persons, who 
were confined in jail with the accused, testified to confes- 
sions made by him, that he had borrowed the knife of Har- 
rison Brown, had stabbed him and killed him, and put his 
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body on the railroad track. That is the substance of the 
confessions. While Dr. Paine, a witness for the defend- 
ant, was upon the stand, he stated that he would not tes- 
tify that anything was blood unless he had analyzed it and 
knew it to be blood. The presiding judge remarked to him 
that, if heshould come down town and find a man lying on 
the sidewalk with his throat cut, and should find red spots 
upon the pavement, would he not say that was blood? 
We think that this remark of the presiding judge was error, 
under the peculiar facts of this case, it being quite a close 
case, under theevidence. It may have prejudiced the ac- 
cused in the mindsof the jury; it may have induced them 
to believe that the corpus delicti was sufficiently shown by 
the testimony of the State. 

3. The court was requested by counsel for the defendant 
to charge the jury that, if there was apparent conflict in the 
evidence, it was the duty of the jury to reconcile it if they 
could, and notimpute perjury to any witness. This charge 
was refused by the court, and in that we think the court 
committed error. We think he should have given the law 
on that point in charge to the jury, that where there ap- 
pears to be a conflict in the testimony, the jury should try, 
if they can, to reconcile it, considering the whole of the 
testimony and from it finding what the truth is; but if 
jt cannot be reconciled, the jury must determine which 
witnesses they will believe, and from that find their ver- 
dict as to what the truth isin the case. This principle of 
law is not only well-settled by this court, but is laid down 

as one of the rules by Starkie in his work on evidence. 
~ 1 Starkie, 865. It is a well-recognized rule by writers pn 
evidence, and it has been recognized by repeated decisions 
of this court. We think the court erred in not giving the 
request as prayed for. 

Judgment reversed. 

v 78-2 
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MANDEVILLE vs. ASKEW, BRADLEY & ComMPANy. 


Since the adoption of the constitution of 1877, requiring justices’ 
courts to be held monthly at fixed times and places, and the pas- 
sage of the act of December 6, 1886 (acts 1880-81, pp. 56, 57), re- 
quiring a garnishee in a justice’s court to answer at the term of 
that court to which the garnishment is made returnable, instead 
of within ten days after the service of the summons, the act of 
1873 (acts 1873, p. 48), which required the garnishee to answer 
within ten days after the service of the summons, allowed the 
plaintiff ten days within which to traverse the answer, and re- 
quired him, within five days after the filing of a traverse, to give 
written notice to the opposite party in interest, or his attorney, 
cf the time of hearing the issue formed thereon, to be appointed 
by the justice not less than ten days after the filing of the traverse, 
has become inoperative. Therefore where, at the term to which 
the summons was returnable, the garnishee answered and the 
plaintiff traversed the c<aswer, it was error, at a subsequent term, 
to discharge the garnishee on motion, on the ground that no writ- 
ten notice was given to him or his counsel of the traverse and the 
time appointed for hearing it. 


December 21, 1886. 


Garnishment. Justices and Justice Courts. Laws. 
Before Judge Harris. Carroll Superior Court. April 
Adjourned Term, 1886. 


Reported in the decision. 
Oscar Reese; W. C. Apamson, for plaintiff in error. 
Gorpon & Brown, for defendants. 


Hau, Justice. 


A party on whom a summons of garnishment was served, 
answered the same at the December term, 1885, of 
the justice’s court to which it was made returnable, when 
the plaintiff appeared and traversed the answer, and at 
the next February term of the court, when the case was 
called and both parties announced ready, a motion was 
made and sustained to discharge the garnishee, because no 
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written notice was given to him or his counsel, as required 
by §4162 of the code of 1882, of the traverse of his an- 
swer and the time appointed by the justice of the peace 
for hearing the issue formed upon the same. Upon certio- 
rari by the plaintiff, this decision of the justice’s court 
was reversed, to which the garnishee excepted; and this 
makes the question for our determination. 

That the decision was correct, we entertain not the least 
doubt. This section of the code was copied from the act 
of 1873, p. 48, by the first section of which the garnishee 
was required to answer in ten days after the service of the 
summons, and if he failed to do so, he was liable to be put 
in default and have judgment entered against him; but 
by subsequent section, if he answered, the plaintiff had 
ten days within which to file his traverse, if he desired to 
do so, and not after; and in five days after the filing of the 
same, he was required to give written notice to the op- 
posite party in interest, or his attorney, of the time of 
hearing the issue formed thereon, which the presiding 
justice was required to appoint in not less than ten days 
after the filing of the traverse. At the date of this act, 
there was no fixed time for holding justices’ courts and 
hearing and determining the cases tried therein ; there was 
then a necessity of designating time for a hearing of issues 
formed and pending, and a necessity for giving notice of 
the fact to the parties called upon to respond. But now, 
by the constitution of 1877, code, $5153, justice courts must 
sit “monthly and at fixed times and places,” and any pro- 
ceeding had in that court on a day or at a place different 
from that previously appointed by those having authority 
to do so, is surely void for want of jurisdiction, and this 
is so, save where parties consent that the case be heard on 
a different day from that previously appointed. White 
vs. Mandeville, 72 Ga. 705, 707, and citations. The same 
principle is enforced in other cases, as in Bozeman vs. 
Singer Manufacturing Company, 10 Ga. 685, 686. 

The act of December 6, 1880, pp. 56 and 57,compiled in 
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$4161 of the code, requires the garnishee to answer at the 
term of the justice’s court to which the garnishment is 
made returnable, instead of within ten days after the ser- 
vice of the summons, as he was compelled to do by the 
act of 1873; but if -the service of the summons is not ef- 
fected ten days previous to the term to which the garnish- 
ment is made returnable, then it goes over to the next 
succeeding term, as we held in Massengale vs. McGinty, 
73 Ga.120. The change wrought by the constitution, as 
to the terms of justice courts and the times and places of 
holding them, seems to have necessitated the passage of 
the act of 1880. And although that act contains no ex- 
press provision as to the traverse of the answer of the 
garnishee and the notice to be given him of the same, and 
of the time appointed by the justice of the peace for hear- 
ing the issue thereby formed, yet the law itself fixes 
the only time and place at which it can be heard, and 
thereby dispenses with the necessity of such notice, and 
of this provision of law the party is compelled to be 
cognizant. Hearn vs. Adamson, 64 Ga. 608. The reason 
for giving the notice as to the time of hearing the issue 
made by the traverse has ceased and the statutory pro- 
vision to that effect has become inoperative by reason of 
the constitutional requirement upon the subject and the 
various legislative enactments in pursuance of the same. 
Judgment affirmed. 


THE SoLusLeE Paciric Guano CoMPANY ws. HARRIS. 


. It is unnecessary to decide whether the special lien of alandlord for 
rent takes precedence of a bona fide purchase without notice of 
the lien, the jury in the case having found that the purchase was 
not bona fide because the purchaser had notice, and that the pur- 
chase was made with a view to defeat or, at least, to postpone the 
lien. 

. The facts were sufficient to sustain the verdict. 

. Although on the day the distress warrant was issued, the landlord 
demanded of his tenant the cotton reserved for rent, and although 
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the latter stated to him that he had set apart and carried to the 
gin a sufficient quantity to meet that demand, and although, in 
fact, a few days subsequently, he delivered it at the place desig- 
nated in the contract of rent, and subsequently delivered cotton 
at another place, yet where the landlord also had a claim for sup- 
plies advanced, and all the cotton delivered did not pay the de- 
mand for both rent and supplies, and the tenant gave no express 
direction as to the appropriation of the payments thus made to 
either of the demands, and when informed that they had been ap- 
plied to the account for supplies, consented thereto, the landlord 
was under no obligation to so apply these payments as to jeopard- 
ize the collection of one of his own demands, so as to release other 
cotton from the lien he had fixed on it by the levy of a distress 
warrant; especially so as to one who, with notice, sought to de- 
feat or postpone the collection of his claim 

December 21, 1886. 


Landlord and Tenant. Debtor and Creditor. Liens. 
Payment. Before Judge Summons. Meriwether Superior 
Court. August Term, 1885. 


Reported in the decision. 
Joun F. Metuvin; G. A. Carter, for plaintiff in error. 


W. W. Harpy; T. A. Arrkryson, by W. Y. ATKINSON, 
for defendant. 


Hau, Justice. 


One Spraggins rented land from Henry R. Harris and 
also became indebted to him as his landlord for supplies 
furnished to enable him to make his crop. The rent was 
reserved to be paid in cotton. After the crop grown on 
the land rented had matured and the landlord’s special 
lien had attached, and before the rent or any part of the 
bill for the supplies furnished had been paid, the tenant 
carried four bales of the cotton to Senoia and sold them 
to the agent of the Pacific Guano Company, who had fur- 
nished him with fertilizers which were used on the rented 
land. The landlord alleged, and gave evidence of the fact, 





22 SUPREME COURT OF GEORGIA. 


The Soluble Pacific Guano Company vs. Harris 


that this purchase was not made in good faith, that the 
agent of the guano company had notice of his liens at the 
time he made it, and that he entered into the transaction 
with a view to obtain a priority over his lien contrary to the 
provisions of the code, §1977. A distress warrant was sued 
out, setting up the landlord’s special lien on the matured 
crop, and was levied on the cotton thus sold, to which the 
guano company interposed its claim. The company denied 
notice to its agent of plaintiff’s lien when the purchase 
was made; and insisted on the trial of the claim case that 
the cotton purchased of the defendant had been removed 
before the distress warrant was levied, and that which was 
seized under the levy was not the cotton grown on plain- 
tiff’s premises; that after the levy had been made, the 
defendant in the distress warrant turned over the cotton 
reserved for rent to his landlord and directed its appropri- 
ation to the payment of that debt; and that, contrary to 
that direction, Harris, the landlord, applied a portion of it 
to the extinguishment of the lien he held for supplies. In 
these two last questions, viz. the identity of the cotton 
levied on with that grown on the rented premises, and the 
violation of the direction to appropriate the cotton turned 
over to the extinguishment of the rent claim, the evidence 
was somewhat conflicting, but its preponderance was with 
the finding of the jury. 

1. It is unnecessary to decide whether the special lien 
of a landlord for rent takes precedence of a bona fide pur- 
chase made without notice of the lien. In this case, the 
jury have found that the purchase of the cotton was not 
bona fide because the claimant had notice of the lien, and 
that was made with a view to defeat, or at least to post 
pone, the plaintiff’s lien; and these being the facts, the court 
was right in refusing to disturb the verdict and to grant a 
new trial upon this ground. Saulsbury, Respess & Co. vs. 
McKellar, 59 Ga. 301, where this question is fully consid- 
ered and definitely settled. 

2. The cotton in question had been previously seized hy 
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a general distress warrant, subsequently dismissed by the 
same bailiff, who made the levy under the warrant setting 
up the special lien, and when he first seized it, he marked 
it and left it in the warehouse, so as to be able to identify it 
before the second levy was made; these marks were ob- 
literated and-others substituted for them. Noone had any 
interest in making this alteration except the claimant’s 
agent, who seems to have had access to the cotton, for he 
endeavored to show that he had shipped it before the 
second levy ; he also attempted to prove that there was a 
difference of one hundred and fifty or one hundred and 
sixty pounds in the weights of the bales first levied on 
and those last seized, but this discrepancy was accounted 
for by showing that the scales on which it was last weighed 
were broken and were therefore unreliable. These were 
very damaging facts to his account of the matter, and the 
jury being right in so concluding, the court very properly 
refused to disturb their finding and to order a new trial 
upon this ground. 

3. There is no doubt that the plaintiff ia this dis- 
tress warrant, on the day it was issued and before it was 
taken out, demanded of his tenant the cotton reserved for 
rent, and that the tenant then stated to him he had set 
apart and carried to the gin a sufficient quantity to meet 
that demand, and that he, in fact, a few days subsequent- 
ly, delivered it at the place designated in the contract of 
rent for its delivery, and that sometime subsequent to 
that, he delivered other cotton at a different place; but all 
the cotton delivered did not pay the plaintiff's demand for 
both rent and supplies. The tenant gave no express di- 
rection as to the appropriation of the payments thus made 
to either of the demands held by the plaintiff, and when 
informed how they had been appropriated he consented 
to the arrangement. The plaintiff was certainly under no 
obligation or duty, either legal or moral, to so apply these 
payments as to jeopardize the collection of one of his own 
demands, in order that he might relieve the cotton claimed 
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from liability to the lien he had previously fixed on it by 
the levy of his distress warrant, especially as the claim- 
ant’s agent had surreptitiously and fraudulently caused 
it to be removed from the rented premises and had by 
like means, as was found by the jury on the trial of this 
case, endeavored to put it beyond his reach and thus to 
wrong and injure him by depriving him of the power to 
utilize the security he had, by his contract, provided for 
the payment of his just demands. Code, §2869. 

Other grounds of the motion for a new trial make im- 
material questions, which need not be considered. 

Judgment affirmed. 


AKIN et al. vs. AKIN. 


Where a will devised a life estate in certain property with remainder 
over, it being directed that the property should be held by the 
testator’s executors for the maintenance and education of his 
children and for the use and maintenance of his wife, and that it 
should be managed by his executors in whatever way they might 
deem most beneficial for his wife and children; and where the 
executors placed the wife in possession, and at her death al! of 
the children were of age, and the executors were dead, and there 
was no impediment to the entry and possession of the property by 
the children, and the estate owed no debts, an administration was 
not necessary to distribute the property among them; and the 
granting of such administration, in spite of a caveat to the appli- 
cation therefor, was error. 

(a) If the children took under the statute of distributions after the 
termination of the particular estate, instead of as remaindermen 
under the will, the result would be the same. 


January 18, 1887. 


Administrators and Executors. Estates. Legacies. 
Inheritance. Before Judge Boynton. Spalding Superior 
Court. February Term, 1886. 


On November 23d, 1885, B. S. Akin applied to the 
ordinary of Spalding county to be appointed administra- 
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tor de bonis non with the wil] annexed of Elisha Akin, 
deceased. The petition stated that the wife of the testator 
died March 15, 1885; that both of the executors named 
in the will had died; that all of the children of the testa- 
tor were of age; and that therefore there was no need of 
keeping the estate together, but it was subject to be dis- 
tributed among such children. 

J. M. and E. C. Akin, two of the children of the tes- 
tator, filed a caveat to the application on the ground that 
no administration was necessary; that the entire estate 
consisted of lands which could be equitably divided among 
the parties entitled to it; that all of them were of full-age; 
and that there were no debts against the estate. 

It is unnecessary to set out the evidence in detail. The 
children claimed under the item of the will, the substance 
of which is set out in tite decision. The ordinary granted 
the application for administration, and the case was ap- 
pealed to the superior court, where, by consent, it was 
submitted to the presiding judge without a jury. He 
affirmed the judgment of the ordinary. The caveators 
moved for a new trial, which was refused, and they ex- 
cepted. 


J. A. Hunt, for plaintiff in error. 


F. D. Dismuxe; N. M. Cottens; Jonn D. Stewart, 
for defendants. 


Hatt, Justice. 


To an application for letters of administration we bonis 
non With the will annexed of Elisha Akin, deceased, a 
part of his children filed a caveat. The material issue 
made by these proceedings was, whether an administra- 
tion was necessary to a distribution or division of this 

-estate among those entitled in remainder after the death 
of the tenant for life, or whether the estate of the testator 
had not been fully administered at the death of the tes- 
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tator. If the estate had been fully administered, or if 
there was no necessity for an administrator de bonis non 
with the will annexed, to distribute it, to divide it among 
those entitled on the death of the life tenant, whether they 
succeeded her as purchasers under the will or as heirs 
under the statute of distributions, then the judgment of 
the superior court in confirming, on appeal, the grant of 
administration by the ordinary, was wrong; otherwise it 
was correct and in conformity to law. 

The testator died and his will was proved by his execu- 
tors in 1854. So much of the will as bears upon these 
points directs the balance of the estate, after paying debts, 
etc.,to be kept together for the maintenance and educa- 
tion of testator’s children, and for the use and mainte- 
nance of his wife, Martha Akin, and to be managed by his 
executors in whatever way they may deem most benefi- 
cial for his wife and children. The possession of the en- 
tire property seems to have been committed to Mrs. Akin 
by the executors, and she, under their direction, executed 
the trusts of the will.- All the children were of age, and 
Mrs. Akin and both the executors were dead, when appli- 
cation for this administration was made. The estate owed 
no debts, and the only purpose of the administration was 
to divide or distribute among testator’s children one hun- 
dred and fifty acres of land, all of the estate that remained 
at the death of Mrs. Akin. There is no express provi- 
sion of the will directing upon whom the estate shall de- 
volve at the termination of the trusts with which it was 
charged. It may perhaps be inferred that it was to be 
managed as the executors might deem most beneficial for 
the wife and children; that the children, at the death of the 
wife, took the remainder as purchasers under the will; and 
that this remainder became operative and vested at testa- 
tor’s death. This inference is justified, if not required, by a 
well-recognized and familiar rule, that where a will is left: 
it should be presumed, without controlling reasons to the 
contrary, that it was the testator’s intention to dispose of 
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his entire estate. This purpose, we think, is manifest 
from the scope and object of the will. No other duty was 
imposed upon the executors except the payment of debts 
and the care of the remainder of the property, after that 
was done for the fulfillment of the trust; they were not 
required to convey or divide the property to and among 
the children. There was, according to the scheme of the 
will, no necessity for this. The whole estate vested in those 
to whom it belonged, and when they turned it over to Mrs. 
Akin, they assented to the legacy both to her and the chil- 
dren, and they had no further concern with the matter than 
to see that the terms of the trust were observed, and that the 
property was not diverted from the use to which it had been 
appropriated. There was no impediment to the entry of 
the children into the possession of the estate upon the 
death of Mrs. Akin as tenants in common of the same. 
Code, §2270, and citations. The same result would fol- 
low if they took under the statute of distributions after 
the termination of the particular estate. There could be 
no necessity, in either event, for an administration to di- 
vide the property between the tenants in common. A 
proceeding, under our statute, on the part of one of the 
tenants in common against the others, would result in a 
division in kind, or if that were impracticable, in a sale of 
the land and a division of the proceeds among the ten- 
ants. Code, §§2304, 3996, 3997, 4003. Where the tenants 
were in by inheritance or under a will, an administrator 
or executor would be neither a proper nor necessary party 
to the proceeding. 

This administration could serve no purpose in effecting 
the avowed object to the parties who sought it and should 
not have been granted. The estate had, as we have seen, 
been fully administered and had under the law passed into 
the possession of the heirs and legatees. No representa- 
tive of the deceased could take any control of it to the 
exclusion of those whose right of entry was perfect. The 
effect of this administration would be to promote instead 
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of to end contention, to encourage instead of to allay strife, 
and it may be to consume in fruitless litigation the re- 
mainder of this small estate, greatly to the detriment of 
those entitled to its benefit. Thelaw, so far from coun- 
tenancing, discourages such arrangements, and the pro- 
ceeding in this case should, under the facts in the record, 
have been dismissed at the cost of the applicant for the 
administration. 

Judgment reversed. 


DEARING vs. SHEPHERD et a/., commissioners. 





Where a judgment was obtained against a county for injuries to a 
horse, caused by a defective bridge, which the county was chargea- 
ble with the duty of maintaining and keeping in repair, the county 
commissioners could be compelled by mandamus to pay it. The 
power conferred on such commissioners by the constitution, 
and the act of the legislature in pursuance thereof, to levy a tax to 
build and repair bridges, confers also power to raise money by 
taxation to pay a judgment arising from the injuries caused by the 
neglect to make such repairs. 

(a) The difference of opinion among the members of this court, stated 
in 74 Ga, 358, as to the enforcement of such a judgment, does not 

now exist. 


December 21. 1886. 














County Matters. Constitutional Law. Tax. Before 


Judge Boynton. Newton Superior Court. March Term, 
1886. 





Reported in the decision. 


Simms & Sms, for plaintiff in error. 
MippLesroors & Epwarps, for defendants. 


HALL, Justice. 





Dearing obtained against the county of Newton a penal 
judgment in a justice’s court, for injuries done a horse by 
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reason of a defective bridge, which, it seems, the county 
was chargeable with the duty of maintaining and keeping 
inrepair. He demanded payment of his judgment from 
the county commissioners, and upon their refusal to com- 
ply with the demand, petitioned the superior court for a 
mandamus, and obtained an order nis? calling upon them 
to show cause, if any they had, why the mandamus should 
not be made absolute. In response to the order nisi, the 
only cause shown by the commissioners was, that the 
county had no funds in hand to meet the demand other 
than such as were raised from taxation, and that under the 
constitution of 1877, art. vII, sec. VI, par. 11 (code, §5190), the 
general assembly had no power to delegate to any county 
the right to levy a tax to pay a judgment rendered against 
the county for damages, and that in the absence of such a 
power, they had no means of raising money to pay the 
relator’s demand; and the court, being of that opinion, re- 
fused to make the mandamus absolute and dismissed the 
petition for the same at the relator’s cost. The exceptions 
taken to this judgment make the questions for our de- 
cision. 

That facts may exist which would render the county 
liable for damages resulting from badly constructed public 
bridges or failure to keep them in proper repair, has been 
several times decided by this court, not, however, with- 
out some diversity of opinion among the judges. See the 
County of Gwinnett vs. Dunn, 74 Ga. 358 and 359, in 
which a majority of the judges, upon a review of the pre- 
ceding cases, all of them, except perhaps Moreland vs. 
Troup County, 70 Ga. 714, were of opinion that counties 
were liable for damages resulting from defective public 
bridges whenever the proper authorities neglected the du- 
ties enjoined by law of building such bridges or keeping 
them in repair, and they were not prepared to hold that 
there was anything in the constitution and laws which 
would prevent the enforcement of a judgment obtained on 
account of an injury resulting from such failure of duty. 
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From this view of the matter, our brother Blandford dis- 
sented, but now yields that dissent, and is in full accord with 
us, at least so far as concerns the power of the court to 
compel the payment of this judgment by ordering a resort 
to taxation,if necessary, for that purpose. The provision 
of the constitution invoked to defeat the payment of this 
judgment, in express terms confers upon the general as- 
sembly power to authorize a county to levy a tax to build 
and repair bridges; and this power has already been exer- 
cised by the passage of a general law to that effect. Code, 
§$496, 497, 502,503, 667 to 690, bothinclusive. This am- 
ple grant of power and the means provided for executing 
it imposes on the county obligations and corresponding 
duties to the public (code, §691, and citations), and subjects 
the county to liability for a failure to perform those duties. 
We are, therefore, unanimously of opinion, notwithstand- 
ing the fluctuations and changes in the views of some of 
the judges, that this mandamus should have been made 
absolute, and the county commissioners should have been 
ordered to pay this judgment, as prayed by the relator. 
Judgment reversed. 


TitTon ws. Burrs, DeEPurt & Company et al. 


- It is the duty of the court to construe a written contract; but if he 
had properly construed the contract in this case, it would not have 
benefited the plaintiff in error, and the result must have been the 
same as that reached. 

. A promissory note contained the statement that its consideration 
was a part of the purchase money for the soapstone and tale and 
one-half of all other mineral interest in, under and upon a certain 
lot of land, and contained the foliowing condition: ‘‘If the said 
soapstone interest and talc on said lot of land, upon development, 
proves to be a failure, or that the supply of the same should not 
prove to be on said lot in a reasonable degree, then this note to be 
void; otherwise in full force :”’ 

Held, that the words, ‘‘ If the said soapstone interest and tale on said 
lot of land, upon development, proves to be a failure,’’ were quali- 
fied and explained by the words, ‘‘ or that the supply of the same 
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should not prove to be on said lot in a reasonable degree ;’’ and 
so construed, the words first quoted refer to a failure of a reason- 
able supply of the soapstone and talc, and have no reference to the 
quality thereof. 


December 7, 1886. 


Written Instruments. Practice in Superior Court. Con- 
tracts. Construction. Before Judge Fan. Murray Su- 
perior Court. February Term, 1886. 


Reported in the decision. 
McCamy & Waker, for plaintiff in error. 
TRAMMELL Starr; W. C. GLENN, for defendants. 


BLANDFORD, Justice. 


Defendants in error sued the plaintiff in error upon a 
written promise as follows : 


“$100. Twelve months after date, I promise to pay A. T. Logan, or 
bearer, one hundred dollars, value received. Witness my hand and 
seal. The considcration of this note is a part of the purchase money for 
the soapstone, talc and one-half of all other mineral interest in, under 
and upon lot of land No. 279, in 26th district, 2d section, of Murray 
county, Georgia, and is conditioned as follows: If the said soapstone 
interest and tale on said lot of land, upon development, prove to be a 
failure, or that the supply of the same should not prove to be on said 
lot in a reasonahle degree, then this note to be void; otherwise in full 
force.’’ 

The plaintiff in error complains that the court erred in 
not construing the writing, and instructing the jury that 
the words, “if the soapstone interest and tale prove to be 
a failure,” mean if the talc is too hard to be cut with an 
ordinary saw and is not merchantable, that then the plain- 
tiffs could not recover. It was certainly the duty of the 
court to have construed this writing ; and if he had done so, 
we cannot see how it would have helped or benefited plain- 
tiff in error, the presumption being that the court would 
have construed the paper right. The words, “if the soap- 
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stone and talc interest on the lot should prove to be a fail- 
ure,” mean if there should be no soapstone or tale found 
on the lot, or to a reasonable degree, so as to authorize the 
party to mine for the same. We think the words, “or 
that the supply of the same should not prove to be on the 
lot in a reasonablo degree,” qualify and explain the words, 
“if the soapstone and talc interest on the lot should prove 
to be a failure,” so as to show to what extent it should be 
a failure, that there should be a reasonable supply of the 
soapstone and talc, but that these words have no reference 
to the quality of the soapstone and tale. If this paper had 
been thus construed by the court, the same conclusion 
would have been reached as was done in this case. The 
conclusion being right, the judgment of the court is af- 
firmed. 


BraFMAN & Son vs. ASHER ef al. 


Under §3293 of the code, an attachment for purchase money may 
issue, if the property, for the purchase of which the debt was cre- 

' ated, is in possession of any one holding the same for the benefit of 
the debtor, or it may issue also if the property is held in fraud 
against such creditor ; but the affidavit to procure the attachment 
must state positively on which ground it is based, or else that both 
groundsexist. It isnot sufficient to state the grounds in the al- 
ternative. If this be done, the attachment will be dismissed on 
motion. 


November 23, 1886. 


Purchase Money. Attachment. Before Judge Eve. 
City Court of Richmond County. March Term, 1886. 


Reported in the decision. 
Wa. H. Fiemine, for plaintiff in error. 


C. Henry Couen, for defendants. 
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BLANDFORD, Justice. 


The attachment was sued out, under §3293 of the code, 
for purchase money. The affidavit set out the ground 
of attachment that the goods were in the possession of 
Samuel Levy, “who holds the same for the benefit of 
Julius Asher, or in fraud against A. Brafman & Son.” A 
motion was made to dismiss the attachment upon the 
ground that the grounds of the attachment were not sworn 
to positively. The court sustained the motion and dis- 
missed the attachment, and plaintiffs excepted, and this is 
the error assigned here. 

If a debtor brought himself within all the grounds for 
which the law allows an attachment to issue against him, 
if they could exist at the same time, then the creditor 
might sue out his attachment upon any, either or all 
the grounds which authorize an attachment to issue. Har- 
ris, J.,in Kennon & Klink vs. Evans, Gardner & Co. 36 
Ga. 91. 

This attachment was not dismissed because there was 
more than one ground taken in the affidavit, but because 
the ground or grounds therein stated were not sworn to 
positively. It is manifest that the ground that Levy 
holds the property for the benefit of Asher, or in fraud 
against the plaintiffs, is ambiguous and not positive; he 
holds the property, according to the affidavit, for the bene- 
fit of Asher, or in fraud against plaintiffs; which is not 
positively stated ; it may be held the one way or the other ; 
either way is a good ground of attachment; both ways 
furnish likewise good ground of attachment, if the same 
be positively stated ; and neither way will bea good ground 
unless positively stated. 60 Ga. 113; 71 Ga. 859. The 
affidavit in this case being uncertain, in the alternative, 
and not positive as to the grounds, is defective, and the 
court committed no error in dismissing the same. 


Judgment affirmed. 
v 78-3 
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PARTEE vs. DIcKSON.* 


Where an owner of land allowed another to have the use of it for 
one year for clearing it, and the latter, finding that he could not 
cultivate the land, let a third person have it, who cultivated it un- 
til July, when the owner of the land drove off his hands and after- 
wards gathered the crop by picking out the cotton : 

Held, that a possessory warrant would not lie for such cotton. 
January 18, 1887. 


* Possessory Warrant. Before Judge Lawson. Morgan 
Superior Court. March Term, 1886. 


Reported in the decision. 


CaLVIN GerorGE, by brief, for plaintiff in error. 


Foster & Burter, for defendant. 
BLANDFORD, Justice. 


Dickson sued out possessory warrant against Partee to 
recover possession of certain cotton. The case was tried 
before the judge of the county court, and he awarded the 
cotton to Dickson. The plaintiff in the proceedings made 
the following case: Partee let Sank Mathews have the use 
of certain land for one year for the clearing. Mathews, 
finding that he could not cultivate the land, let Dickson 
haveit. Dickson cultivated the land until July, when 
Partee drove off Dickson’s hands and afterwards gathered 
the crop by picking out the cotton; and it is this cotton 
which is the subject of the controversy. 

We are quite clear that, under these facts, a possessory 
warrant will not lie; argument is unnecessary, demonstra- 
tion not needed. The superior court should have sustained 
the petition for certiorari, reversed the judgment of the 
county judge, and directed the possessory warrant to have 
been dismissed. 

Judgment reversed. 


*Jackson, C. J., did not preside in this case, on account of providential cause. 
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BRANHAM, next friend, vs. THE CENTRAL RAILROAD.* 


Where a boy about eleven years of age, to amuse himself and to steal 
a ride, mounted on the ledge of the tender of a railroad engine 
while it was switching to make up a train of cars preparatory to 
leaving a town, he being there contrary to the expressed wish of 
the defendant’s employés, and remaining notwithstanding their 
orders to leave, and paying no attention to their repeated requests 
to dismount, which he had opportunities to do, and one of the 
hands on the engine threw cold water upon him while thus 
on the ledge of the engine, and he then jumped and fell under the 
wheels of the locomotive, while it was moving at a rapid rate, and 
was thereby seriously hurt; and where, on a suit for such injury 
against the railroad company, under a charge of which no com- 
plaint is made, the jury found a verdict in favor of the defendant, 
and the presiding judge refused to grant a new trial, this court will 
not interfere. Questions of neglig: ace resulting in such injuries 
as those complained of are for the jury. 


January 25, 1887. 


Railroads. Damages. Negligence. New Trial. Be- 
fore Judge Lawson. Putnam Superior Court. March 
‘Term, 1886. 


Reported in the decision. 


H. A. Jenkins, by Harrison & Prepues, for plaintiff in 
error. 


Lawton & CunNINGHAM; W. B. Wine@FIELD, for defend- 
ant. 


Hau, Justice. 


The plaintiff, a boy about eleven years of age, to amuse 
himself and to steal a ride, mounted on the ledge of the 
tender of defendant’s engine, while it was switching to 
make up the train of cars preparatory to leaving for Mil- 
ledgeville. He was there contrary to the expressed wish of 


“Jackson, C. J., did not preside in this case, on account of providential cause. 
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defendant’s employés, and remained notwithstanding 
their orders to leave it, and paid no attention to their re- 
peated requests to dismount. While thus on the ledge, 
one of the hands on the engine threw cold water upon 
him, and he then jumped and fell under the wheels of the 
locomotive, while it was moving at a rapid rate, and was 
thereby seriously hurt. Upon a charge, of which no com. 
plaint is made, a verdict in favor of the defendant was 
returned, and on a motion for a new trial, the court refused 
to set it aside. 

It is well-settled that questions of negligence resulting 
in such injuries as those complained of are for the jury, 
and that a recovery may be defeated by its being shown 
that the injury was caused solely from the negligence of 
the plaintiff, or that he could, by the exercise of ordinary 
care, have avoided the consequences to himself, or that 
the defendant and its employes were in the exercise of 
all ordinary care and diligence, or, in other cases than 
these, that the defendant will not be relieved, although 
the plaintiff may in some way have contributed to the in- 
jury sustained, but in that event the damages shall be di- 
minished by the jury in proportion to the default attribu- 
table to him. Code, §§2972, 3033, 3034, and citations. 

The plaintiff, against the consent of the company’s ser- 
vants, voluntarily placed himself in a dangerous position 
on the narrow ledge of the tender attached to the engine, 
and remained there notwithstanding their remonstrances, 
when he had several opportunities to have gotten off, as 
the locomotive stopped several times, and at last attempted 
to alight only when the water was thrown on him and when 
the train was in rapid motion. It does not appear to have 
been thrown with such force as to hurl him from his posi- 
tion, and although the locomotive was then moving rap- 
idly, the jury, it seems, were satisfied that ordinary care 
ought to have prevented him from making the attempt 
at that particular time. They were doubtless of opinion 
that, by the exercise of ordinary care, he could have pre- 
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vented the consequences of the injury to himself; and we 
cannot say that there were no facts in proof on which this 
opinion could have been founded. 

Considering the youth of the plaintiff, and the want of 
care incident to childhood, in connection with the duty of 
the defendant to exert itself to prevent impending danger 
where it is perceived in time to do so, even though the 
plaintiff be a trespasser and wrong-doer, especially when 
fatal consequences to life may have arisen, we are not pre- 
pared to say that a verdict in the plaintiff's favor, propor- 
tioned according to his own default in contributing to his 
injury, would or ought to have been disturbed. The 
jury, however, as they had a right to be, were of a differ- 
ent opinion, and the judge who presided at the trial being 
satisfied with the finding, and having exercised his dis- 
cretion, so far as appears, guardedly and properly, we do 
not feel authorized to interfere and govern it. See Cen- 


tral Railroad vs. Brinson, 10 Ga. 219 ; Georgia Railroad 
vs. Carr, 73 Ga. 557. 
Judgment affirmed. 


STANLEY, guardian, vs. McWuHortTER.* 


The dormant judgment acts are not merely statutes of limitations, 
and as against junior judgment creditors, dormancy was not pre- 
vented by an entry on an execution in these words : ‘‘December Ist, 
1881. Paid on the within execution five dollars; balance due and 
unpaid; ’’ signed by the defendants. 

(a) The case of Darsey vs. Mumpford, 58 Ga. 120, differs from this, 
being between the parties to the execution themselves. 


January 25, 1887. 


Judgments. Statute of Limitations. Before Judge Law- 
son. Greene Superior Court. March Term, 1886. 


Reported in the decision. 


‘Jackson, C, J., did not preside in this case, on account of providential cause. 
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Cotumsus Hearp, by H. E. W. Paumer, for plaintiff in 
error. 


H. T. & H. G. Lewis, for defendant. 
HALL, Justice. 


This was a rule to distribute money between various 
contesting judgment creditors. The execution controlled 
by McWhorter represented the oldest lien, but the other 
creditors insisted that it was dormant, unless it was kept 
in life by this entry on the ji. fa., viz: “ December Ist, 
1881. Paid on the within execution five dollars; balance 
due and unpaid;” signed by the defendants. Upon the 
idea that the dormant judgment act was a statute of limi- 
tations, and that this entry would be sufficient to prevent 
the bar of that statute, the superior court held that it took 
this judgment out of the operation of that act; and this 
makes the question we are to decide. 

Were the statute in relation to dormant judgments noth- 
ing more than the statute of limitations, this conclusion 
would be correct. But we are of opinion that the dormant 
judgment acts were passed with a different view and for 
adifferent purpose. In theirorigin, they were statutes for 
the prevention of frauds, and were designed to protect the 
rights of vigilant creditors and bona fide purchasers for 
value without actual notice of the judgment. This is ap- 
parent both from the title and the preamble of the original 
act passed on the 19th of December, 1822, which is entitled 
“ An act to prevent a fraudulent enforcement of dormant 
judgments.” Dawson’s Compilation, 209. The preamble 
declares that such judgments are collysively kept open, or 
are made the instruments of fraud on innocent purchasers, 
and often operate oppressively on vigilant and bona fide 
creditors, and therefore it enacted a remedy against these 
evils. On the 22d of December, 1823 (Jd. 214), this act 
was amended by repealing one of its sections, but this 
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change did not at all interfere with or alter the purpose 
for which it was originally passed. 

As late as the year 1851, this court, in Smith et al. vs. 
Dickson et al.,9 Ga. 400, et seg.,in an ably considered and 
well-argued opinion, delivered by Nisbet, J., declared this 
to be the unquestioned policy of the legislature in passing 
these laws; and it held, upon an affidavit of illegality filed 
by the defendant in execution, that the judgment was dor- 
mant and could not be enforced. Up to the year 1856, 
there was no legislation which, even by implication, coun- 
tenanced the idea of the dormant judgment act being a 
statute of limitations. Subsequent to that time, however, 
in Darsey vs. Mumpford, 58 Ga. 120, it was held that, as 
between the parties themselves, an agreement, entered on 
the execution and signed by them, that it should be paid 
at stated periods, was such a recognition of the validity of 
the execution as would prevent its becoming dormant. 
This case, however, does not go so far as to hold that the 
dormancy of the judgment would be prevented by such 
an entry, as against junior judgment creditors in a contest 
for the fund arising from the sale of the defendant’s prup- 
erty between them. 

In view of subsequent legislation, this latter judgment, 
' to the extent to which it goes, may be maintained, and in 
that way it may be reconciled with what was ruled in 
Smith vs. Dickson. We think there was error in awarding 
this fund to the execution on which this entry was made. 
As to the junior judgment creditors, it was dormant. 

Judgment reversed. 


SAINT Cecrtia’s ACADEMY vs. HArDIN.* 


- Where the name of the plaintiff is such as to import a corporation, 
but there is no allegation that the plaintiff is a corporation, and a 
final judgment is rendered thereon, such judgment is not void, 
nor voidable, for the mere want of such allegation. 


*BianprorD, J., being disqualified, Judge Richard H. Clark, of the Stone 
Mountain circuit, was avnointed to preside in his stead. 
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2. A name which implies a religious, charitable or educational in- 
stitution, or a financial, commercia! or manufacturing organization, 
or other organization, which are the usual subjects of incorpora- 


tion, imports a corporation, and of such the court will take judicial 
knowledge. 


. Where it is an established fact, by the pleadings and evidence, that 
the party to the action was, at the time of its filing, a corporation, 
and has so continued, a court of equity will give the judgment all 
the force and effect it would have had if such allegation had been 
made and proved, so far as the want of it may affect the judgment. 

. 55 Ga. 672, and 73 Jd. 474, compared and construed. 


February 22, 1887. (Head-notes by the court.) 


Corporations. Judgments. Pleadings. Parties. Ju- 
dicial) Cognizance. Before Judge Fain. Bartow Superior 
Court. January Adjourned Term, 1886. 


Reported in the decision. 

Joun W. AKIN, for plaintiff in error. 

GraHAM & GRAHAM, for defendant. 
CuaRkK, Judge. 


An action at law was brought in Bartow superior court 
against Mark A. Hardin by the St. Cecilia’s Academy, with- 
out alleging that the plaintiff was a corporation, to-which 
defendant made no plea or other defence; and in this shape 
final judgment was rendered. After this, when execution 
was issued on said judgment and levied on defendant’s 
property, he tendered to the sheriff an affidavit of ille- 
gality, which the sheriff refused to receive. This refusal 
of the sheriff is made the ground of equity jurisdiction, 
and the writ of injunction to restrain the collection of the 
ji. fa. was prayed. The usual restraining order was granted, 
and the judge, on the hearing, granted the writ. This ac- 
tion of the judge is the error complained of, and the only 
ground of illegality relied on was, that the judgment was 
void, because the St. Cecilia’s Academy could not be a 
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natural person, and there was no allegation that it was a 
corporation ; and that, therefore, there was no party plain 
tiff, and for that reason the judgment was void, and the 
sheriff should have accepted the affidavit and suspended 
the levy. 

1. It is now too well settled to require argument, that 
if the name of the party is such as to import a corporation, 
without other allegation, and proceeds to judgment in that 
shape, the judgment is not void. 55 Ga. 672. Whenever 
necessary before judgment, the allegation could be made 
by way of amendment on the plaintiff's own motion, or by 
the defendant’s pleain proper form of nosuch corporation, 
which would require not only the amendment, but the 
proof of the existence of the corporation. 

2. Whether the name imports a corporation, should, as a 
general rule, be left to judicial knowledge. If the name 
is manifestly religious, charitable or educational, or other 
similar beneficence for the public good, the usual subjects 
of incorporations, it should import a corporation. If it is 
a financial, commercial, manufacturing name, or other kin- 
dred purpose, the usual subjects of incorporation, such a 
name should import a corporation. There is a difference 
between such names and those indicating partnerships— 
joint contractors, or other natural persons not the usual 
subjects of incorporations. Vide authorities cited in the 
opinion. 55 Ga. 672. 

3. The foregoing being the rule of adjudication in this 
class of questions, this case is relieved of all difficulty by 
the concession of the fact by complainant (the defendant 
in error here) that the St. Cecilia’s Academy was a corpor- 
ation at the institution of the suit, and has so continued 
up to this time. This concession renders this judgment 
not only not void, but not voidable, for if the complain- 
ant’s proceeding had been in proper form and in due 
time, and contained, as it does, no other ground for setting 
aside the judgment, it would be valid in every es- 
sential respect. Equity follows the law, and he that seeks 
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equity must do equity, are among the fundamental rules 
of that branch of jurisprudence. 

4. The counsel for defendant in error relied upon the 
case of Barbour, administratrix, vs. Albany Lodge et al., 
73 Ga. 474, and not without an apparent right. When 
that case is properly examined, it will be seen it was against 
the Albany Lodge No. 24, Free and Accepted Masons, and 
Albany Chapter No. 15, Royal Arch Masons, as though 
they were partners, or for some reason jointly liable, 
without any allegation to that effect. There was a de- 
murrer to this, which was properly entertained by the 
court. To meet and overcome this demurrer, the plaintiff, 
pending the hearing, asked the court to require the de- 
fendants to file a list of all the names composing the lodges, 
which the court refused, thus adding to the original mani- 
fest purpose of suing the individual members of the 
lodges as partners, without making any amendment for 
that object. The plaintiff then offered an amendment, 
yet manifesting such purpose to make liable “the mem- 
bers of the lodge,” in their individual copartnership capac- 
ity, and further changing the nature of her suit to a pro- 
ceeding im rem, so as to condemn specific property. The 
suit was legally not against the lodges, as corporations, but 
against “the parties composing such lodges,” without 
naming them. This warranted the court in saying “there 

‘was no person sued and no case was in court,” as the de- 
claration stood. Whether there was anything to amend 
by was immaterial, for there was no offer to cure the 
defect by any amendment to meet the exigency, whetherit 
was amendable ornot. All this occurred during the pro- 
gressof the case and before any final judgment could be 
rendered. Taking the declaration as it was, and the pur- 
pose of the pleader as manifested throughout the proceed- 
ings, there was “nothing to amend by ;” certainly no such 
amendment as he offered could avail. 

In the case in 55 Ga. 672, the Sprague Mowing Machine 
Company sues Wilson & Co. without joining any other 
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person, natural or artificial, with them. Having made no 
defence of any sort after judgment was rendered, defend- 
ant moved in arrest of judgment, because there was no 
allegation of partnership or corporation, and therefore 
“nobody sued.” Plaintiff sought to make liable only Wil- 
son & Co., and the only question was, whether anybody 
sued as party plaintiff. The court determined. that the 
name of the plaintiff imported a corporation, and that 
judgment could not be arrested, for the manifest reason 
that the alleged defect was amendable and the judgment 
cured such defect. The case now under consideration is 
exactly within the ruling of the case last cited, and the case 
referred to from 73 Ga.is not in conflict with it. Hence 
for that and the other reasons given, it follows that the 
circuit judge should not have granted the writ of injunc- 
tion. 
Judgment reversed. 


WaAxXELBAUM & ComMPANY vs. LIMBERGER. 


1. The evidence on the material questions being directly conflicting, 

there was no abuse of discretion in refusing to grant a new trial on 
grounds based on the sufficiency of the evidence. 
In a suit by adischarged employé to recover his wages, the fact 
that the defendants were not permitted to mitigate the amount of 
the recovery on account of what he received from others during 
the term of his employment by the defendants, did no injury, 
where the presiding judge required the amount so earned to be 
written off, or, in default thereof, ordered a new trial, and where 
this was done. 

. For the same reason, the allowance of testimony to show expenses 
for the purpose of lessening or absorbing the wages earned by 
him in other employment, and which was sought to be used to re- 
duce the recovery, did no injury, the presiding judge having re- 
quired the entire amount earned to be written off from the verdict, 
as, the condition to the refusal of a new trial. 

4. The evidence as to the competency of the plaintiff and his qualifi- 
cations as a salesman being conflicting, the question of fact so 
raised was for the jury. 

. Though the grounds for bringing this case to this court are slight, 
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there is enough to prevent the awarding of damages for a frivo- 
lous exception. 


February 1, 1887. 


New Trial. Evidence. Practice in Supreme Court. 
Before Judge Simmons. Sumter Superior Court. October 
Adjourned Term, 1885. 


David Limberger brought suit against J. Waxelbaum & 
Company, in Sumter county court, alleging that he had 
been employed at a salary of $1,000 per annum, and had 
been discharged after about four months’ service. The 
suit was brought for a month’s salary succeeding the time 
of discharge. The defendants pleaded (1) the general 
issue; (2) that the plaintiff failed and refused to comply 
with his contract of service, neglecting to perform reasona- 
ble and proper instructions of defendants; and that he 
misrepresented himself to be a first-class salesman, ac- 
quainted with the Southern trade, when, in fact, he was not 
a first-class salesman, but was inefficient and incompetent; 
and (3) that at once on his discharge, plaintiff procured 
other employment, for which he received $25 per month, 
and this was claimed as a set-off. 

Seven other like suits were brought in the county court, 
and all of them were carried by appeal to the superior 
court, and there consolidated and tried together. The evi- 
dence was conflicting. As to the last plea, the plaintiff 
testified that he earned $85 after he was discharged by the 
defendants, but that he had expended about $250 in try- 
ing to get other employment. 

The jury found for the plaintiff $666.64. Defendants 
moved for a new trial on the following grounds: 

(1) Because the verdict was contrary to law, evidence, 
equity and justice. 

(2) Because the court erred in allowing the plaintiff to 
prove the expenses and outlay of $250.00, or some such 
sum, on this writ, to lessen or absorb the set-off claimed 
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by defendants for profits or wages made in other employ- 
ment during the time of employment. 

(8) Because the jury found contrary to law as contained 
in the following charge of the court: “If the plaintiff 
recommended himself as a first-class salesman and well 
acquainted with the Southern trade, and he was not such, 
then heis not entitled to recover.” 

The motion was overruled on condition that the plain- 
tiff would write off $85.00 from the amount of the verdict, 
which was done. The defendants excepted. 


E. A. Hawkins, for plaintiffs in error 
GuERRY & Son, for defendant. 


Hau, Justice. 


1. The evidence on the material questions in this case 
was directly conflicting, and no abuse of discretion can be 
imputed to the court for refusing to grant a new trial upon 
the first and second grounds of the motion, which com- 
plained that the verdict was contrary to evidence and the 
weight of evidence, without evidence to support it, against 
the principles of equity and justice and contrary to law. 

2. Nor do we think that the defendants can complain 
because they were not allowed to set off the wages earned 
by the plaintiff in the interval between the date of his 
discharge from their service to that when his term would 
have ended according to his contract with them. True 
the jury found for him the full amount of the eight months’ 
stipend which he claimed, without any abatement on ac- 
count of what he received from others during the term of 
his employment by them; but unless he deducted this 
amount from the verdict, a new trial was ordered, and if 
he did so, it was refused. He complied with the condition 
imposed, and thereby prevented another hearing of the 


case. This was an answer to defendant’s complaint on 
this score. 
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3. Another ground of the motion insists that there was 
error in allowing the plaintiff to prove his expenses and 
outlay of $250.00, in order to lessen or-absorb the set-off 
claimed by defendants for profits or wages made in other 
employment during the term he had contracted to serve 
them. If this was error, it did not hurt the defendants, 
since the judge required the plaintiff to write off the 
amount against which these expenditures were set-offs 
from the verdict, as the condition upon which it should 
stand, and with which requirement he immediately com- 
plied. 

4. The remaining ground of the motion has been antici- 
pated in considering the first and second grounds of the 
motion. There was certainly no question in this case more 
stubbornly contested, and none upon which the evidence 
was more decidedly conflicting, than the qualifications of 
the plaintiff as a salesman, competent to carry on that 
branch of the business and to meet all the requirements 
of the Southern trade. This issue was fairly submitted to 
the jury, and it was their province to credit the plaintiff 
rather than the defendants’ witnesses. 

5. Damages are asked for bringing the case to this court, 
as it is insisted, for delay only, and while it may approach, 
yet it does not quite reach, the point that demands a com- 
pliance with the claim, for the weight of evidence raises 
considerable doubt whether the plaintiff complied with the 
directions of the defendants to turn a customer over to the 
other clerks in the establishment, when he tried but failed 
tosell him goods. This afforded some ground, slight though | 
it may seem, on which to found the expectation of a reversal 
of the judgment of the court rendered on the motion for 
a new trial. 

Judgment affirmed. 
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RADEN ef al. vs. THE GEORGIA RAILROAD. 


Two actions against a railroad company were tried together by con- 
sent. The evidence was, in brief, as follows: Two boys, seven- 
teen years of age, started from the house of their employer at 
night to go to the homes of their mothers for the night. Fifteen 
or twenty minutes after they left, the service train on the railroad 
went by. They had had plenty of time to have crossed the rail- 
road and reached home. They were struck by the train at a pub- 
lic road crossing ; one of them was killed and the other seriously 
injured. The witness by whom the plaintiffs sought to establish 
their right to recover, testified that the boy who died had told him 
that they had stopped at the crossing, and the witness was satisfied 
that they were asleep. The value of their services to their moth- 
ers, the plaintiffs, was shown: 

Held, that a nonsuit was properly granted. To go to sleep on a rail- 
road crossing was such negligence and recklessness as would pre- 
vent a recovery, even though the railroad company might have 
been negligent. 


December 7, 1886. 


Railroads. Damages. Negligence. Nonsuit. Before 
Judge Lumpkin. Taliaferro Superior Court. August 
Term, 1886. 


Reported in the decision. 


Joun C. Hart; W. O. Mircue tt, for plaintiffs in error- 


J. B. Cummine ; W.M. & M. P. Regss, for defendant. 


BLANDFORD, Justice. 


Laura Raden sued the Georgia Railroad Company for 
the homicide of her minor son, John Raden; and Caroline 
Parker brought her action against same defendant for se- 
vere injuries inflicted upon her son, William Parker. 
The evidence showed that these boys were seventeen 
years of age; that they were hired to one Durden, and 
that they were worth per annum seventy-five or eighty 
dollars each to their mothers, who were widows. Raden 
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was killed outright, Parker was seriously injured, on the 
night of the 26th of August, 1885. This occurred on the 
public crossing. They had left Durden’s yard a little while 
before ; he saw them in less than one minute after the train 
struck them. It was fifteen or twenty minutes from the 
time they left until the service train went by. They were 
going to their mothers to lodge. They had plenty of time 
to have crossed and to have gotten home. William, the 
dead boy, told the witness that they had stopped there. 
Witness was satisfied that they were asleep. This 
was the evidence submitted by plaintiffs, and thereupon 
the court, upon motion of defendants, awarded a nonsuit in 
both cases, which were tried together, and this grant of a 
nonsuit is the error complained of. 

As both parties seemed to consider and treat the cases 
in the court below that these boys were injured while 
asleep on the public crossing, we will so consider the cases. 
It is quite manifest, if these boys had been asleep upon the 
railroad crossing, that their parents could not recover from 
the railroad company, because the injury was caused by 
their own negligence, and such is our law as declared in 
§3034 of the code. Even if the railroad company had 
been negligent, yet if the person injured could have 
avoided the consequences thereof to himself by ordinary 
care, he cannot recover. Code, §2972. So it appears to us 
that ordinary care would have induced any one not to go 
to sleep on a crossing of a railroad, and the mere going to 
sleep on the railroad crossing was great negligence and 
recklessness on the part of these boys. The testimony 
submitted by the plaintiffs showed that these injuries were 
caused by their own negligence and the want of ordinary 
care to avoid the same. 

Judgment affirmed. 
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GuUILL vs. Prerce & LITTLE. 


Where an action was brought by copartners in a county court, and 
from a judgment therein the defendant appealed, and, on motion, 
the appeal was dismissed and judgment was rendered for the plain- 
tiffs, although one of the partners had died pending the appeal 
and before the judgment in the superior court, and no order was 
taken allowing the action to proceed in the name of the survivor, 
the judgment was amendable, and a motion to set it aside was 
properly overruled. 


November 23, 1886. 


Partnership. Amendment. Judgments. Parties. Be- 


fore Judge Lumpkin. Hancock Superior Court. April 
Term, 1886. 


Reported in the decision. 
J. T. JonpAN, for plaintiff in error. 
James A. Har.ey, by brief, for defendants. 


Jackson, Chief Justice. 


This was a motion to set aside the dismissal of an ap- 
peal because the action had been brought by copartners, 
one of whom was dead when the appeal was dismissed, and 
no order was taken before the dismissal that the action 
proceed in the name of the survivor. The court refused 
the motion toset aside, and this refusal is the error assigned. 

The judgment was amendable, and therefore should not 
have been set aside. The action survived, and the judg- 
ment could be made to read by amendment nune pro tunc 
in the name of the living partner as survivor. 


Judgment affirmed. 
v 78-4 
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At common law, if, by the negligent keeping of the owner of hogs, 
they strayed upon the land of another and injured his crops, it was 
a trespass for which the owner was answerable in damages; and 
the party injured might either impound the cattle until the owner 
should satisfy his damages, or he might bring an action for the 
trespass. This right of action is not altered by the statutes of 
this State, except that, in counties where the stock law does not 
obtain, the damage, in order to give a right of action, must be 
done on land enclosed by a lawful fence. Where the stock law 
obtains, provision is made for taking up and impounding animals 
running at large and holding them until damages and costs of 
keeping and maintenance are paid, and a summary remedy is 
given for damages by proceeding before a justice of the peace ; but 
this remedy is cumulative and not exclusive, and it does not pre- 
vent a resort by the plaintiff to an action to test his rights in the 
ordinary courts of justice. 

(a) The mere averment that the plaintiff was unable to impound and 
hold the hogs because he could not catch them, does not necessa- 
rily authorize the inference that the stock law was of force in the 
county where the suit was pending. 


February 1, 1887. 


Damages. Cattle. Stock-Law. Fences. Actions. Be- 
fore Judge Wiuu1s. Talbot Superior Court. March Term, 
1886. 


Reported in the decision. 


Martin & WorrILL, by JoHn Peasopy, for plaintiff in 
error. 


Wiis & Matuews, by ©. J. Tuornton, for defendant. 


Hatt, Justice. 


This was an action of trespass guare clausam fregit, to 
which the defendant demurred generally. The demurrer 
was sustained by the court, and the plaintiff excepted. 
The declaration avers that the defendant’s hogs, some 
twenty in number, were suffered to run at large, and that 
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they entered several times on his farm, which was enclosed 
by a lawful fence, and destroyed his crops, consisting of 
corn, potatoes, peas and sugar-cane ; the value of each of 
the different kinds of crops destroyed was given, and 
amounted to more than a hundred dollars; that the de- 
fendant was notified of the damage his hogs were doing, 
and was requested to keep thein up, so as to prevent their 
incursions upon the farm; that he gave no heed to the 
notice, nor paid any attention to the request, but on the 
contrary, he suffered them to continue running at large, 
and maliciously drove them upon plaintiffs premises. 
Plaintiff further avers that he did not impound the hogs, 
because he was unable to catch them. He laid his entire 
damagesat $300. 

It does not appear whether the stock law was of force 
in the county of the parties’ residence ; nor, in the view 
we take of this case, do we think it material whether it 
wasornot. The provisions of the common law (Broom’s 
Commentaries, 781-2) regulating this matter, render the 
defendant answerable “for not only his own trespass, but 
thatofhis cattle also; for if, by his negligent keeping, they 
stray upon the land of another (and much more if he 
prompts or drives them on), and they there tread down his 
neighbor’s herbage, and spoil his corn or his trees, this is a 
trespass for which the owner must answer in damages; and 
the law gives the party injured a double remedy in this 
case, by permitting him to distrain the cattle thus damage 
feasant . . . till the owner shall make him satisfaction, or 
else by leaving him to the common remedy in foro con- 
tentioso by action, wherein, if any unwarrantable act of the 
defendant or his beasts in coming upon the land be proved, 
it is an act of trespass for which the plaintiff must recover 
some damages; such, however, as the jury shall think 
proper to assess.” 

No alteration is made in this law by our statute, except 
that, by the former, the beasts of the trespasser are not per- 
mitted to stray on the land of another, whether enclosed 
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or not; whereas, by the latter, in counties where the stock 
law does not obtain, the damage, in order to give this 
_ Tight of action, must be done on land enclosed by a lawful 
fence. Code, §1425. But where, by the stock law, land 
lines are declared to be lawful fences, express provision 
is made for taking up and impounding animals that are 
running at large, and holding them until all damages and 
costs of keeping and maintenance are paid. Code, §§1449 
to 1452, inclusive. A summary remedy is given for dam- 
ages by proceedings before a justice of the peace. Jb. 
§1454. But we do not think this remedy is, as contended 
by counsel for the defendant, exclusive, but cumulative ; 
cases may arise to which the remedy would be considered 
inapplicable, as, where the damages claimed exceed one 
hundred dollars; for by the constitution of the State (code, 
§5153), the jurisdiction of justices of the peace is limited in 
all civil cases arising ex contractu, and in cases of injuries 
or damage to personal property, where the principal sum 
does not exceed one hundred dollars. It may be still 
more doubtful, under this constitutional provision, whether 
they have jurisdiction over a trespass to land, resulting 
in injury to growing crops, where the damage in question 
shall exceed that sum. We have seen that the plaintiff 
may elect, at common law, whether he will proceed by 
impounding the cattle doing damage to his land and 
crops and holding them for the satisfaction of his dam- 
ages, or will resort to his suit and contest his rights in the 
matter in the ordinary courts of justice. The remedy 
given by the stock law is not exclusive, and the bare 
averment that the plaintiff was unable to impound and 
hold the hogs because he could not catch them, does not 
necessarily, in the absence of a direct averment to that 
effect, authorize the inference that the stock-law was of 
force in the county where the suit was pending. We are 
of opinion that this declaration sets forth a good cause of 
action, and consequently that there was error in sustain- 
ing a general demurrer to and in dismissing the suit. 
Judgment reversed. 
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WALKER vs. INMAN ef al. 


Where a fund was raised by a constable’s sale, and on a contest over 
it in the justice’s court among the creditors of the defendant, it 
was awarded to one of them, and thereupon a certiorari was sued 
out, which, on the hearing, was dismissed, and the judgment be- 
low was affirmed, it was too late for the holder of an 
older judgment, who had shown no diligence in assert- 
ing his rights and made no excuse for his delay, to then claim the 
fund; and a judgment of the justice awarding it to him instead of 
to the successful contestant was erroneous. 


December 21, 1886. 


Money Rule. Justice Courts. Before Judge Fain. 
Catoosa Superior Court. February Term, 1886. 


Under a mortgage fi. fa. in favor of Inman, a con- 
stable sold certain property and brought the fund before 
the court. It was claimed by Bridgman. Inman brought 
a rule against the constable, which was made absolute by 
the justice. Bridgman carried the case to the superior 
court by certiorari, which was subsequently dismissed and 
the judgment of the magistrate affirmed. While this 
certiorart Was pending, Walker placed in the hands of the 
constable a fi. fa. older than that of Inman, and claimed 
the money. After the decision on the certiorari, the con- 
stable paid the money to Inman. Walker then brought a 
rule against the constable, and Inman was made a party. 
The justice made the rule absolute and ordered the money 
paid to Walker. Inman carried the case to the superior 
court by certiorari. There the judgment of the magis- 
trate was reversed, the presiding judge holding that the 
claim of Walker came too late. Walker excepted. 


McCamy & WALKER, for plaintiff in error. 
W.H. Payne; J. H. Anperson, for defendant. 


Hat, Justice. 


The only question made by this case is, whether, where 
there has been a contest over a fund in court, raised by 
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constable’s sale under the execution of one of the con- 
testants, and a judgmentehas been rendered by the justice 
of the peace in favor of one of them, and the party 
against whom the decision was made has sued out a cer- 
tiorari to the same, and the certiorari on the hearing has 
been dismissed and the judgment below affirmed, another 
judgment rendered by the justice awarding the fund in 
controversy to a third party, claiming under an older lien 
than either of the others, but who made no claim until 
the first judgment had been rendered, and who did not make 
known his right pending the certiorari, ought to be allowed 
tostand. On a certiorari to this second judgment, the 
superior court was of opinion that it was improperly 
granted, and ordered it to be set aside; and we think he 
was right in so holding, because this execution was not 
presented in time, and its presentation did not authorize 
the disturbance of the first judgment, which had been sus- 
tained on certiorari, and consequently had relation to the 
date when it was rendered, and which at the same time 
finally disposed of the matter in controversy. The party 
ultimately claiming the money showed no diligence in the 
assertion of his rights and gave no sort of excuse for his 


delay inthe matter. Vigilantibus, non dormientibus, jura 
subveniunt. 


Judgment affirmed. 


REICHERT vs. Voss.* 


A debtor, on being sued in a justice’s court, having acknowledged 
service and made in writing a general waiver of objections to the 
jurisdiction, and said to the magistrate that he might enter up 
judgment, that he had no plea to offer, and having after judgment 
frequently told the levying officer that he would pay the debt, and 
having after the levy rented to the officer space in his store-room 
to store the property, and having just before the sale assisted the 
officer in opening the way through which to carry it out of the 
store-room to the place of sale, and being present at the sale or so 


*BLaNDFORD, J., did not preside in this case, on account of providential cause. 
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near by that he could easily have objected, and in fact making no 
objection but allowing the sale to proceed and the purchaser to 
buy and pay his money, is estopped from recov ering the property 
or its value from the purchaser, though the officer, as such, had no 
legal authority to sell. 


January 25, 1887. 


Justices and Justice Courts. Estoppel. Levy and 
Sale. Before Judge Harris. City Court of Macon. 
June Term, 1886. 


Reported in the decision. 

Lorton & Moors, for plaintiff in error. 

A. Prouprit, by C. L. Bartuert, for defendant. 
BLecKLEY, Chief Justice. 


A judicial notary public for the district of A not only 
held his court apart from his colleague, the regular J. P. 
of the district, but located it beyond the border, at a point 
within the adjoining district of B. Here, in a building 
called the Goodall building, he rendered four judgments 
against Reichert, two of them for less and two for more 
than $100.00 principal, each. Moreover, he held his court 
and rendered these judgments on the first Tuesday in the 
month, when the court-day of his colleague was, and had 
been for many years, the third Saturday in the month. 
In which of these districts, or whether in either, Reichert 
resided, does not appear from the record. His place of 
business was in B, on the same street, and within two or 
three doors of the Goodall building. In each case, the 
summons specified that building as the place for him to 
appear, and called for his appearance on a day of the month 
corresponding to the first Tuesday. The suits were all 
founded on promissory notes, and copies of the notes were 
attached. On each summons he signed a written entry of 
“Due and legal service acknowledged, copy waived and 
jurisdiction waived.” Besides this, he told the notary he 
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might enter up judgment, and that he had no plea to offer; 
and after the judgments were rendered, he said to the no- 
tary repeatedly that he expected to pay without a sale. 
Fi. fas. upon the judgments were issved by the notary, 
and by the constable of A were levied upon certain fur- 
niture then being at the place of business of the debtor in 
the district of B. The constable rented space in the debtor’s 
store-room, where the furniture was seized, in which to 
store it until the day of sale, and on that day, when the 
constable came for it, the debtor assisted in clearing a pas- 
sage for it through the room to the place of exit, on its way 
to be sold. He made no objection to this removal or to 
the sale, though he knew a sale was intended. The sale 
was made by the constable, publicly, on the first Tuesday 
in February, before the Goodall building, in the district of 
B, and the debtor was either immediately present, or in 
his store only two or three doors away, whilst the sale was 
in progress. He, himself, testifies that he did not go out 
of his store, but the notary testifies to seeing him at the 
sale, off and on. So far as appears, no one heard a whis- 
per of objection from him, and in his testimony he does 
not intimate that he expressed, or even that he entertained, 
any objection whatever. He had not only made known 
to the notary that he intended to pay off the judgments, 
but had frequently told the constable that such was his 
intention. The proceeds of the sale were paid to the offi- 
cer. and the greater part of the same applied to other ff. 
fas. against the debtor, one of them for State and county 
taxes. The balance was applied to one or more of the ji. 
fas. under which the sale took place. Furthermore, as if 
to ratify and confirm these fi. fas. as authority for another 
seizure, the debtor, on the fourth day of the same February, 
pointed out more personal property for the constable to 
levy upon, and the two larger ji. fas. were levied accord- 
ingly. At this point, he seems to have reconsidered his 
whole course of action, for two days later he brought stat- 
utory complaint in the nature of trover against Voss, a 
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purchaser of a set of parlor furniture sold on the first Tues- 
day, and required bail. 

The judge, having tried the case without a jury, gave 
judgment for Voss, and this writ of error is prosecuted on 
the refusal of a new trial. The motion for a new trial 
specifies various grounds, but they can all be resolved into 
the one substantial question whether, on the foregoing 
facts, the plaintiff in the action had a legal right to recover 
either the property sued for or its proved value ? 

As a sale under legal process by an officer, as such, the 
sale was void two or three times over. The judgments 
were rendered at the wrong place, on a wrong day, in the 
wrong district, and two of them (treating attorney’s fees as 
part of the principal, which must be done) were on causes 
of action exceeding the notary’s jurisdiction. The sale, 
too, occurred at a wrong time and place, and as a consta- 
ble’s sale proper, counts for nothing. But we hold with the 
court below that, after the active part taken by Mr. Reich- 
ert in promoting the rendition of these judgments, and the 
making of a sale under them, he is estopped from pursu- 
ing the property in the hands of a purchaser who has 
bought honestly and parted with his money. If the no- 
tary and the constable had not been officers at all, but only 
private persons, and if Reichert had authorized one to give 
judgment and the other to enforce it against his property 
(he accepting the property for storage after seizure, and 
aiding to promote its removal to the place of sale), he would 
have been bound by the transaction. If the notary and 
the constable were not the agents of the law, and certainly 
they were not, they were, under the facts, Mr. Reichert’s 
agents, and he must abide by a sale which his acts, not 
alone his acquiescence, brought about. In the face of 
these acts, he cannot take the benefit of the money which 
the sale produced, and at the same time recover the prop- 
erty or its value from the purchaser. In its principle, this 
case is as strong for estoppel as was that of Tribble vs. 
Anderson, 63 Ga. 32 (head-note 6). 

Judgment affirmed. 
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Day et al. vs. CAsE et al. 


1, Where to an action of ejectment the defendant pleaded the gen- 
eral issue, and also filed special pleas to the effect that he was not 
in possession of lot No. 144 in the 19th district and 4th section 
(the lot described in the writ), but was in possession of No. 128; 
and also that there were two surveys of the district, ten years 
apart; that the State granted the premises in dispute as No. 128 
under the survey of 1832, and that the grant under which the 
plaintiffs claim was made under the subsequent survey of 1842, 
and did not convey the premises in dispute, and if it attempted to 
do so, it could not, because the State did not then have any title: 

Held, that the defences set up by the special pleas could as well have 
been set up under the plea of the general issue; and a refusal to 
strike such pleas could not have hurt the plaintiffs. 

(a) The consent rule in ejectment, requiring the admission of posses- 
sion, was not designed to force the defendant to admit possession 
so as to prevent or estop him from setting up a better title, or from 
requiring the plaintiff to show that his title covered the premises 
in dispute. 

2. The evidence being conflicting, and the presiding judge having 
approved the finding of the jury, this court will not interfere. 
December 7, 1886. 


Practice in Superior Court. Pleadings. Ejectment. 


Before Judge Fain. Dade Superior Court. March Term 
1886. 


Reported in the decision. 


Joun G. Hate; R. J. McCamy; Granam & GRaHaM, 
for plaintiffs in error. 


McCutcuen & SuuMATE, for defendants. 


Jackson, Chief Justice 


An action of ejectment.was brought to recover of the 
defendant lot No. 144 in the 19th district and fourth sec- 
tionof Dade county. The defence was that defendant was 
not guilty; and aspecial plea to the effect that he was not 
in possession of No. 144 in that district and section, but of 
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No. 128 in said district and section; and another that there 
were two surveys of the district, ten years apart, and that 
the State granted the premises in dispute as No. 128 under 
the survey of 1832, and that the grant under which plain- 
tiffs claim is under the subsequent survey of 1842, and does 
not convey the premises in dispute, and if it attempted 
to do so, it could not, because the State had not then any 
title, having already granted it. The jury found for the 
defendant. The presiding judge sustained the verdict and 
refused a new trial, and error is assigned on that refusal. 

1. The first assignment of error is, that the court erred 
in not striking all the pleas except the general issue. In 
our judgment, all defences set up in them could as well 
have been set up on the plea of not guilty. Therefore 
the plaintiffs were not hurt. If the object of having them 
stricken was to force the defendant, under the rule of 
court, to admit that he was in possession of No. 144, as it 
seems to have been, so as to prevent the defendant from 
proving that he had title to the lot he occupied as No. 128 
under an older grant than plaintiffs’, or that plaintifts’ 
title did not cover the premises occupied by him as No. 
128, then the court was right not to strike the pleas but 
to let the issue be made and go to the jury. The admis- 
sion of possession under the rule of court was never de- 
signed to force defendants to admit possession, if that ad- 
mission prevented or estopped them from setting upa 
better title, or from requiring plaintiffs to show that their 
title covered the premises in dispute. If so, the rule is 
void to that extent. But it is unnecessary to go into that 
question further; because the plea of not guilty means 
that he is not guilty because the plaintiffs’ title does not 
cover the land in dispute, and because the defendants’ title 
is the better by reason of being derived from an older 
grant, or for any other legal ground. Surely aman is not 
guilty of the trespass charged in ejectment, if the person 
suing him has no title that covers the premises alleged to 
be trespassed upon, or where the trespasser has the title 
older and better than his own. 
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2. The other ground is that the verdict is contrary to 
the evidence, and therefore to law. The evidence is con- 
. flicting on the point whether defendant occupies No. 128 
or No. 144. The jury passed upon it; the presiding judge 
approved the finding; and in such cases we do not inter- 
fere. 

Judgment affirmed. 


MARABLE vs. Mayer, Son & Company. 


1. Where a mortgagor described in his mortgage a certain stock of 
goods and located them in a certain house ina city named, he is 
estopped from denying the truth of these statements in his mort- 
gage, and from setting up, as adefence to the foreclosure thereof, 
that there was no such stock of goods as that described. 

2. A mortgage is good as between the original parties, without a wit- 
ness, and therefore the fact that it may have been attested by the 
attorney of the mortgagees, as a notary public, furnishes no ground 
of defence to the mortgagor. 


December 21, 1886. 


Mortgages. Estoppel. Attorney and Client. Before 
Judge BranHaM. Floyd Superior Court. September Ad- 
journed Term, 1885. 


Reported in the decision. 


Henry Waker; J. W. H. Unperwoop, for plaintiff in 
error. 


Wriecut, Meveruarpt & WriGut, for defendants. 
BLANDFORD, Justice. 


Marable, being indebted to Mayer, Son & Company by 
promissory note, executed a mortgage deed to a certain 
stock of goods, located in a certain house in the city ‘of 
Rome, to secure the payment of said notes. This mort- 
gage was foreclosed, and Marable filed his affidavit of 
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illegality, whereby he claimed that there was no such 
stock of goods as the stock described in the mortgage 
when the same was executed, and that the mortgage was 
void because the same was witnessed by the attorney of 
Mayer, Son & Company, as a notary public. The jury 
found the issues formed on the affidavit of illegality in 
favor of Mayer, Son & Company. Marable moved for a 
new trial on several grounds, which the court refused, and 
this refusal is assigned as error. This is a correct state- 
ment of facts so far as we are enabled to ascertain them 
from the confused state of the record sent up in this case. 

1. Marable, having by his mortgage set forth a certain 
stock of goods and located them in a certain house in the 
city of Rome, is estopped from denying the truth of the 
same by his deed, and this ground of the illegality was not 
good for this reason. 

2. The mortgage deed, as between Marable and Mayer, 
Son & Oo., was good without a witness; consequently 
there is nothing in this ground of the illegality. 

Judgment affirmed. 


LASSETER ¢¢ al. vs. SIMPSON et al. 


1, Where a minor by next friend is one of the complainants, and 
pending the action the minor becomes of age, the name of the next 
friend may be stricken by amendment, and the cause proceed. 

. The more regular form of pleading is for the minor to sue by the 

the next friend, but if the next friend sue as next friend of the 
minor, it is the same thing in substance. 
The specific ground on which the competency of a witness was 
denied must be disclosed. If he testifies to various facts, some 
of which he was competent to prove, a general allegation that he 
was incompetent to testify as in the brief of evidence will appear, 
is too general. The surviving party to a contract, who is not a 
party to the record, is generally competent to testify against his 
interest, or where his interest is equally balanced. If he be liable 
for more on his individual warranty of realty than on his misap- 
propriation of personalty, as administrator, and his testimony 
tends to charge him on the former and to discharge him on the 
latter, he is competent. 
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. Where a deed is misdescribed in the original bill, but the record 
shows a fragmentary amendment, which was probably intended 
to correct the misdescription, and which seems to serve that pur- 
pose, and the deed was admitted in evidence, its admission was 
not error. Moreover, it does not appear on what ground the ad- 
mission of the instrument was objected to. 

. The Supreme Court cannot, without knowing what the verdict was, 
determine whether it was variant from the pleadings, or contrary 
to law, to evidence or to the charge of the court, or without evi- 
dence to support it. 

. That a witness, after the trial, made certain declarations at va- 
riance with his sworn testimony, will not work a new trial. 


February 26, 1887. 


Minors. Parties. Pleadings. Amendment. Witness. 
Evidence. Practice in Supreme Court. New Trial. Be- 


fore Judge Bower. Decatur Superior Court. May Term, 
1886. 


Edgar A. Simpson and his wife, and said Edgar A. as 
next friend of Annie Moore, a minor, filed their bill against 
B. F. Lasseter and others, alleging, in brief, as follows: 
In 1864, Augustus Moore died, leaving certain real and 
and personal property. His widow administered upon 
his estate, but subsequently was remarried to one John 
Cameron, who succeeded to the administration and gave 
an administrator’s bond with John Lasseter as one of the 
securities thereon. Mrs. Cameron elected to take a child’s 
part, and the personal property of the estate was set apart 
to her as being one-third of the entire estate, both real 
and personal. Cameron obtained an order from the court 
of ordinary allowing him to sell all the real estate, and 
did so. It was bid off by John Lasseter at the price of 
$1,200, and Cameron, as administrator, made him a deed, 
and on the same day he made a deed back to Cameron 
individually. No money passed, but the arrangement 
was a fraudulent method of procuring the title for Came- 
ron individually. Some time after this, Cameron traded 
these lands to John Lasseter for other lands, and received 
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Lasseter’s notes for $2,000 as the difference in price be- 
tween the twotracts. Lasseter received a deed from Came- 
ron and went into possession and so continued until his 
death, and his widow and children have since remained 
in possession. He took the land with notice that Cameron 
had no title to it. The administrator’s sale was not nec- 
essary, there being no debts, the heirs being minors, and 
it being against their interest. It was, in fact, the result 
of a combination, confederacy and fraudulent understand- 
ing beteen Cameron and Lasseter. The prayers were, that 
the defendants be required to surrender possession of the 
land; that the deed of Cameron, administrator, to 
John Lasseter be decreéd to be null and void; and for 
subpoena and general relief. 

Following the bill is what appears to be an abstract of 
amendments. The name of the next friend of Annie 
Moore was stricken so as to leave her a party, she having 
reached the age of twenty-one years. A new party de- 
fendant was made in place of one who had died. Then 
occurs the following statement: “ As to illegality of deed 
from John Cameron to J. and B. F. Lasseter as illegal and 
from cancellation of deed from Cameron to Lasseter.” 

The defendants answered separately, denying that there 
was any fraud, collusion or illegality in the transaction. 
B. F. Lasseter admitted in his answer the sale by Cameron, 
administrator, to John Lasseter, the father of the defend- 
ant, and the resale to Cameron; but insisted that it was 
a bona fide sale in payment of the purchase money and a 
resale, and that the administrator had returned the pur- 
chase price of the property, and litigation was then pend- 
ing on behalf of the complainants for an accounting with 
him. He denied that his father traded lands with Came- 
ron, but said that he himself purchased the land from 
Cameron, except about forty acres which had previously 
been sold off, and that the interest claimed by the other 
defendants in the land was through him. 

On the trial, the complainants introduced testimony to 
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show the sale by Cameron, administrator, to John Lasseter 
on November 5, 1867; the reconveyance to Cameron on 
the same day; and that, on October 15, 1873, Camerun 
made a deed to John and B. F. Lasseter. It did not ap- 
pear that any money passed on the day of the first trans- 
action. Cameron was introduced as a witness by the com- 
plainants, and, after stating the various relationships of 
the parties, testified that his wife was interested in the 
estate of Moore, as his widow; that there was never any 
formal settlement with her, but that they frequently talked 
the matter over together, and that having used the per- 
sonalty of the estate, they considered that the children 
should have the realty ; that he used personal property of 
the estate in paying debts; that he did not defraud the 
children, but that they lived with him and shared the ad- 
vantages arising from the use of the personalty. He stated 
also that B. F. and all the other Lasseters knew of how 
he got the deed to the land in his own name individually. 
His testimony tended to show that he had received other 
land in part payment of that traded by him. 

The defendants introduced no testimony. It is stated 
in their motion for a new trial, that there was a verdict 
for the complainants, but such verdict does not appear in 
the record. The motion was substantially on the following 
grounds: 

(1) Because the court permitted the complainants to 
amend their bill, leaving the name of Annie Moore asa 
party, she having become of age pending the litigation. 

(2) Because the court held that John Cameron was a 
competent witness “ to testify to the facts that he was per- 
mitted to testify to, as will appear from the brief of evi- 
dence.” 

(3) Because the court admitted in evidence the deed 
made by John Cameron to John and B. F. Lasseter.—The 
objection was that there was no allegation in the bill of 
any trade between Cameron and them, nor of any com- 
plicity on the part of B. F. Lasseter in the fraud alleged 
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to have been committed by Cameron and John Lasseter. 

(4) Because the verdict was contrary to law, evidence 
and the charge of the court. 

(5) Because, since the trial, Cameron, who was a wit- 
ness for the complainants, has admitted that B. F. Lasseter 
was not aware of any fraud in the sale of the land. 

The motion was overruled, and the defendants excepted. 


O. G. GuRLEY, for plaintiffs in error. 
DonaLp3on & Hawes, for defendants. 
BueckLEy, Chief Justice. 


1. Where a minor by next friend is one of the com- 
plainants, and pending the action the minor becomes of 
age, the name of the next friend may be stricken by 
amendment, and the cause proceed. Sims vs. Renwick 
25 Ga. 58. 

2. The more regular form of pleading is for the minor 
to sue by the next friend, but if the next friend sue as 
next friend of the minor, it is the same thing in sub- 
stand. 

3. The specific ground on which the competency of a 
witness was denied must be disclosed. If he testifies to 
various facts, some of which he was competent to prove, a 
general allegation that he was incompetent to testify as 
in the brief of evidence will appear, is too general. The 
surviving party to a contract, who is not a party to the 
record, is generally competent to testify against his inter- 
est, or where his interest is equally balanced. If he be 
liable for more on his individual warranty of realty than 
on his misappropriation of personalty, as administrator, 
and his testimony tends to charge him on the former and 
to discharge him on the latter, he is competent. 

4. Where a deed is misdescribed in the original bill, but 


the record shows a fragmentary amendment, which was 
v 78-5 





SUPREME COURT OF GEORGIA. 


Love vs. The State of Georgia. 


probably intended to correct the misdescription, and which 
seems to serve that purpose, and the deed was admitted 
in evidence, its admission was not error. Moreover, it does 
not appear upon what ground the admission of the instru- 
ment was objected to. 

5. The Supreme Court cannot, without knowing what the 
verdict was, determine whether it was variant from the 
pleadings, or contrary to law, to evidence, or to the charge 
of the court, or without evidence to supportit. The verdict 
in this case is not in the record. It was a verdict upon a 
bill praying relief, specific and general. What relief was 
found by the verdict, we do not know. Why it was that 
the verdict was left out, we do not know. Counsel in the 
argument here said that the verdict was not in the record, 
but insisted that we could know what it was from the 
record; but the only record of it is that there was a ver- 
dict for the complainant. What relief was granted, 
whether it fell under the classification of general or spe- 
cial, we know not. Of course, we cannot reverse the court 
below on a verdict we have never seen, and the contents 
of which are not even recited here in the record. 

6. That a witness, after the trial, made certain declara- 
tions, at variance with his sworn testimony, will not work 
anew trial. A witness swore one thing in court, and then 
went out and said the fact was the other way; and after 
the trial was over, the movants for a new trial proved he 
said it was the other way. He swore one way, and talked 
another after the trial; and they want a new trial on this 
ground. Of course they cannot get it. 56 Ga. 363. 

Judgment affirmed. 


Love vs. THE State oF GEORGIA. 


1. Taking all the evidence in this case together, it is plain that the 
defendant acted under duress, and that his consent to the arrange- 
ment by which he agreed to a transfer of certain property to the 
prosecutor was not free, but that his will might have been cor- 
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strained by the threats, and his conduct induced by the violent 
conduct, of the prosecutor. If such were the case, it would not 
only avoid the contract, but do away with the sale which, it is al- 
leged, was thereby effected. And in such a case, the defendant 
could not be convicted of lareeny for subsequently removing the 
property. 

. In order to vest a title under a contract of sale of personalty, the 
agreement must ascertain the precise article t» be delivered, the 
price should be agreed or paid, and where the quantity is to be 
taken from a bulk, it should be set apart and delivered, or there 
should be an agreement to consider it as belonging toand held for 
the purchaser. If the contract be merely executory, the carrying | 
away of the property by the vendor does not make him guilty ot 
larceny. 


March 5, 1887. 


Criminal Law. Sales. Duress. Title. Before Judge 
KrBBEE. Pulaski Superior Court. May Term, 1886. 


Love was indicted for larceny from the house. The 
property charged to have been-stolen was certain corn be- 
longing to one Grace. The defendant was convicted. He 
moved for a new trial, which was refused, and-he excepted. 
The other facts are reported in the decision. 


Martin & Cocuray, for plaintiff in error. 


C. C. Smitu, solicitor-general, by Harrison & PEEPLES, 
for the State. 


HALL, Justice. 


The question on which this case turns is, whether. the 
contract between the defendant, Love, and the prosecutor, 
Grace, made on the 28th of December, 1885, conveyed 
the title to the corn, alleged to have been stolen by the 
defendant, out of him, and placed it in Grace. If it did 
not so convey title, the defendant could not have been 
convicted of larceny from the house, and a verdict finding 
him guilty would be contrary to law. Whether the con- 
tract under which it is «laimed the title was conveyed to 
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the prosecutor had that effect, will depend upon its validity 
and completeness. 

1. It is scarcely doubtful that this contract and sale was 
the result of duress on the part of the prosecutor towards 
the defendant, whose free will was constrained and whose 
consent was induced by threats of the prosecutor to do him 
bodily harm. Those threats might have constrained his 
will and actually have induced him to enter into this con- 
tract contrary to his will. Ifsuch were the case, it would 
not only avoid the contract, but do away with the sale 
which, it is alleged, was thereby effected. Oode, §§2752, 
2637, 2633; Crawford vs. Cato, 22 Ga. 594; Jones vs. 
Rogers & Son, 36 Ga. 157. In both these cases, the party 
who was induced to make the contract by duress was re- 
lieved from its operation and effect, and it was declared 
void in consequence of the illegal manner in which it was 
induced. 

In this case, the defendant was a negro and a tenant of 
the prosecutor, who had borrowed from him corn, made on 
the place the previous year, under agreement to return it 
at the end of the year 1885. The prosecutor had sold the 
defendant a mule, and at the time of the sale took from 
him a note for $170, payable on the first day of October, 
1885; and at the same time executed to him a mortgage 
on a mule, and the corn and fodder then on the place, con- 
sisting of 100 bushels of corn and three stacks of fodder. 
This note and mortgage both bore date on the 15th of No- 
vember, 1884, and the corn and fodder mentioned in them 
was that which the defendant was permitted to use, and 
which he promised to return at the endof 1885. It seems 
that the defendant, on the 28th day of December, 1885, 
had paid all the rent due to the prosecutor for the year 
1885, and had also paid a store account which he owed 
him; but being unable to pay for the mule, he had deliv- 
ered it to the prosecutor on that day, as he alleges, in sat- 
isfaction of the entire claim that the prosecutor had 
against him. The prosecutor insists that he was also to 
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have the corn made on the place that year, and which was 
stored in the crib in satisfaction of this claim. No price 
was agreed on for the corn or the mule, nor was the quan- 
tity of corn ascertained. The prosecutor supposed that 
there were ninety or a hundred bushels of corn in the crib, 
worth in the market sixty-five cents a bushel. This alleged 
contract was made on Saturday, and the prosecutor was to 
go on Monday to measure upthe corn. At the same time, 
the defendant turned over to the prosecutor the key of the 
crib, which prosecutor redelivered to him to enable him 
to get out some clothing and meat that belonged to his 
family. On the trial, the prosecutor swore that the de- 
fendant agreed to turn over to him all the corn and 
fodder in settlement of the demand he held against him. 
He testified that he cursed the defendant on Saturday, 
December 28th, and told him not to move the corn; said 
he ought to have cursed him more, and told himif he 
moved the corn, he would hurt him. Borum, one of the 
State’s witnesses, swore that he heard Grace, the prosecutor, 
say to the defendant that he would punish him if he moved 
the corn. The defendant replied that “he would have 
nothing more to do with it.” Love, another witness for 
the State, swore that he was present on that day and heard 
the prosecutor tell the defendant, “if he moved the corn 
from the crib, he would get his meat.””> He was cursing 
the defendant, “‘and told him it was his corn, and not to 
move it, for if he did he would hurt him.” The defendant, 
in his statement, said that Grace cursed him and had out 
his knife, and told him not to move it, or he would hurt 
him; not to move any of the corn or fodder, that he was 
going to take it;” he was afraid all the time that Grace 
was going to hurt or kill him; he never did consent to 
his taking any corn or fodder, and never turned it over to 
him or consented to his taking it. He swore he would 
kill him if he moved it, and would ask defendant if he heard 
him, and defendant would say hedid. The defendant said 
that it was his corn, and that Captain Martin, his lawyer, 
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told him he could-move it, as he had never given it up; 
he never did consent that Grace should take his corn; 
Grace kept him afraid of him, and when he said he was 
going to take it, defendant was afraid to say he should not. 
Although the prosecutor had the right to rebut this state- 
ment, it is somewhat remarkable that he offered no evi- 
dence contradicting or explaining its material parts. Tak- 
ing all the evidence together, it is quite plain that the de- 
fendant’s consent to this arrangement was not free, and 
that his will might have been constrained by the threats, 
and his consent to it induced, by the violent conduct of 
the prosecutor. 

2. But had there been no violence or intimidation used 
on that occasion, and had the contract been fairand volun- 
tary, itis not certain that it was sufficient to have vested 
the title to the corn agreed to be conveyed by it in the pur- 
chaser. To have this effect, it should have been executed ; 
whereas it was only executory. There was no cancella- 
tion or delivery of the note and mortgage held by the pros- 
ecutor to the defendant; no price was paid and none agreed 
on. The quantity of corn contained in thecnb had not 
been ascertained. This was to be done by measuring it on 
the following Monday. There was no estimate made by 
the parties as to the quantity contained in the crib. Ac- 
cording to the mortgage, the quantity of corn loaned to the 
defendant was about 100 bushels. So incomplete a con- 
_ tract could scarcely, under the well-settled rule of law, di- 
vest the defendant’s title to the property in question and 
vest it in the prosecutor. The principle that, in order to 
vest title under a contract of sale, the agreement must ascer- 
tain the precise article to be delivered, that the price shouid 
be agreed or paid, that where the quantity is to be taken 
from a bulk, it shouldbe set apart and delivered, or there 
should be an agreement toconsider it as belonging to and 
held for the purchasers, seems to be well established, both 
by our own decisions and the decisions of other courts, and 
it has gone into the text-books on sales and contracts. 
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Bowers vs. Anderson, adm’r 49 Ga. 148; Flanders & 
Huguenin vs. Maynard, 58 Ga. 56; 1 Benj. on Sales, 
$408 ; bd. $§488, 508, and succeeding sections passim. 

That the defendant could not be indicted for stealing 
corn when he had not parted with the title, and had only 
entered into a contract to part with it, which was inchoate 
and not fully performed by either of the parties, we think 
is too plain to admit of doubt. To justify his conviction, 
the evidence should have removed all reasonable doubt 
upon this point, as well as upon the question of the duress 
by which the defendant may have been induced to enter 
into the agreement. Justice, as it seems to us, requires a 
fuller investigation of these questions than this record 
discloses was had on the trial. 

Judgment reversed. 


SMITH vs. THE STATE OF GEORGIA. 


1. A defendant was indicted for murder at the March term, 1885, of 
court, and at that term the case was continued at his instance. 
At the succeeding September term, it was again continued on ac- 
count of the absence of one of defendant’s attorneys, who, he tes- 
tified, was his leading counsel. In October thereafter, the defend- 
ant retained another firm of attorneys. When the case was again 
called, a motion to continue it was made on the ground of the ab- 
sence of one of the members of that firm, who, the defendant 
stated, was his leading counsel, and who was absent on account 
of sickness. Neither the absent attorney nor his partner, nor any 
ot the three other attorneys in the case, stated that the absent at- 
torney was the leading counsel; nor was it stated in the showing 
for continuance that the application was not made for delay only : 

Held, that it was not error to refuse a continuance on that ground 

2. Where a continuance was sought on the ground of the absence of 
certain witnesses, but it was not shown that the application 
was not made for the purpose of delay but to procure the attend- 
ance of the witnesses at the next term of court, there was no error 
in refusing a continuance on that ground, especially where counsel 
for the State proposed to postpone the case until the next day to 
give the accused time to get his witnesses, they being accessible, 
but this was declined ; and where no affidavits were presented, 
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either at the time of the motion for a continuance or upon the 
hearing of the motion for a new trial, showing what the absent 
witnesses, if present, would testify. 

8. Where a ground of a motion for a new trial assailed certain of the 
jurors as incompetent from prejudice or bias, on account of state- 
ments made by them tothe effect that the accused should be hung, 
which ground was supported by the affidavits of certain persons, 
but the jurors directly contradicted such affidavits, and several 
other citizens deposed to the good and truthful character of the 
jurors and the bad character of the persons who made the affida- 
vits for the accused, there was no abuse of discretion in refusing 
a new trial on that ground. 

4. Where one ground of a motion for a new trial rested on the allega- 
tion that the sheriff acted improperly in going into the jury-room 
and holding a conversation with the jury and suffering liquor to be 
given to them, and that the bailiff in charge of the jury was guilty 
of misconduct in talking to divers persons in their hearing, which 
ground was supported by the affidavit of three or four persons, yet 
where the alleged facts were denied by the sheriff, the bailiff and 
all the jurors, and it was shown that all the sheriff did was to open 
the jury-room and ask if they had agreed or were likely to agree 
upon a verdict, and on receiving an answer, to state that he was 
going home in an hour, and it was further shown by the jurors 
that nothing was said or done toinfluence their verdict, this ground 
of the motion was properly overruled. 

. Where one ground of a motion for a new trial was that certain per- 
sons in the court-room, while the solicitor-general was making the © 
concluding argument, were winking and making signs to the jury, 
and saying that the accused should be hung, which ground was 
sustained by the same persons who made the other affidavits for 
the accused, but the presiding judge certified that he saw no such 
demonstrations, and the alleged facts were denied by the afti- 
davits of the clerk of the court and a large number of persons who 
were present at the time, and the affidavits of many persons were 
introduced to the effect that those who testified for the accused 
were unworthy of credit, this ground of the motion was properly 
overruled. 

. The evidence not only authorized, but demanded, the verdict. 


December 21, 1886. 


Criminal Law. Continuance. Attorney and Client. 
Witness. Jury and Jurors. Officers. Practice in Supe- — 
rior Court. Before Judge Harris. Heard Superior Court. 
September Adjourned Term, 1885. 





OCTOBER TERM, 1886. 
Smith vs. The State of Georgia, 


Reported in the decision. 


GARTRELL & Lapson; Hugo Bucuanan; Gorpon & Ap- 
amsov, for plaintiff in error. 


CLIFFoRD ANDERSON, attorney-general, by brief; H. M. 
Rep, solicitor-general, for the State. 


BLANDFORD, Justice. 


J. W. Smith was indicted, tried and convicted of the 
murder of Bonner Barker at the special December term, 
1885, of the superior court of Heard county. He madea 
motion for a new trial, which was refused by the presiding 
judge, and to this refusal he excepted, and assigned as 
error the various grounds in the motion for new trial. 

1. One of these grounds, and the main ground insisted 
on before us, is that the court erred in not granting acon. 
tinuance of the case upon the motion made for that pur- 
pose. The motion was placed on two grounds: Ist, on 
account of the absence of L. J. Gartrell, of the firm of 
Gartrell & Ladson, who, the plaintiff testified, was his lead- 
ing counsel; and it was shown that Gartrell was sick and 
could not attend the court; and the State showed, in oppo- 
sition to this motion, that the indictment was found at the 
March term, 1885, of said court, and the case continued at 
that term by defendant, and that defendant continued the 
case at the September term, 1885, on account of the ab- 
sence of Mr. Adamson, who, he testified at that term, was 
his leading counsel, and the case was then continued for 
that reason. Mr. Adamson, Mr. Gordon and Judge Buch- 
anan were all present, and neither of these counsel stated 
or testified that General Gartrell was leading counsel, nor 
did Mr. Ladson General Gartrell’s partner, so state, nor 
is there any affidavit from General Gartrell that he was 
leading counsel; but it was shown that Smith, after he had 
been sent to jail in Fulton county, employed Gartrell & 
Ladson in October, 1885, after the last continuance of the 
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ease. The applicant, in his showing for a continuance, 
did not state that the application was not made for delay 
only. The court refused the motion for continuance on 
this ground, and we think he did right. Section 3525 of 
the code makes it a condition, in an application for con- 
tinuance, that the applicant should make it appear that 
the same was not made for delay only, when it is made for 
the absence of leading counsel; and on this account, the 
court was right to have refused the continuance. But the 
silence of all the counsel for defendant, including General 
Gartrell, as to the fact whether Gartrell was leading coun- 
sel, signifies something itself; it is a strong circumstance 
from which the court would infer and conclude that Gar- 
trell was not, in fact, the leading counsel. There were 
present eminent and experienced counsel for the accused, 
and the court doubtless believed that this motion, under 
the circumstances, based on Gartrell’s being the leading 
counsel, was merely a subterfuge to procure another con- 
tinuance of the case. Section 415 of the code says, ‘ The 
leading counsel is he who, at the time of the trial or rais- 
ing of any issue connected with the cause, is, in the judg- 
ment of the court, the counsel upon whom the client relies 
more than any other;”’ and again, section 416 declares, 
“ If there is more than one upon whom the client thus re- 
lies, the court shall, as between them, give him preference 
who was first employed.” The court must, in all cases, 
determine who was leading counsel. In this case, the 
court, counsel and client had relied on Mr. Adamson and 
regarded him as leading counsel at the March and Septem- 
ber terms of the court, previous to General Gartrell’s em- 
ployment as counsel in the case, and the court no doubt 
recognized him to be the leading counsel for the accused. 
He was present, and the client could not displace him as 
leading counsel by having subsequently employed other 
counsel ; and it was for the court to determine, at last, who 
was leading counsel, and he did determine that General 
Gartrell was not the leading counsel in this case, and did 
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right in overruling this ground in the motion to continue 
this case. 

2. The next ground in the motion to continue the case 
was on account of the absence of certain witnesses. This 
eround is defective, as not showing that the application was 
not made for the purpose of delay but to procure the tes- 
timony of the witnesses at the next term of the court. 
The court might very well, for this reason, have refused 
to grant the continuance. It also appears that the State 
proposed to postpone the case until the next day to give 
the accused time to get his witnesses, which the accused 
declined to acvept; also that the witnesses were accessible, 
and no affidavits were presented, either at the time the 
motion for continuance was made or upon the motion for 
new trial, as to what the absent witnesses, if present, would 
testify. We think that the court, upon ccnsideration of 
the facts, did right to overrule this ground taken in the 
motion to continue, and that the new trial was properly 
refused on this ground. 71 Ga. 279; 38 Ga. 509; 18 Ga. 
383; 45 1b. 57, 72. See also 72 Ga. 98, 570. 

3. The next ground of the motion for new trial assails 
certain of the jurors as incompetent from prejudice or bias, 
by reason of statements made by them to the effect that 
accused should be hung; and this ground is sustained by 
affidavits of persons who swore that they had heard these 
statements by the jurors. The jurors, each of them, flatly 
contradicted the affidavits for the accused ; and there were 
also the affidavits of several citizens deposing to good and 
truthful characters of the jurors and the bad character of 
the affiants for the accused. The court overruled this 
ground in the motion for new trial, and he did not abuse 
his discretion in so doing. 

4. The next ground in the motion is, that the sheriff 
acted improperly in going into the jury-room and holding 
a conversation with the jury, and suffering liquor to be 
given to the jury, and the conduct of the bailiff in charge 
of the jury in talking to divers persons in the hearing of 
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the jury; and this is sustained by the affidavits of three or 
four persons, but it is denied by the bailiff, sheriff and all 
the jurors, showing that the facts stated in the affidavits of 
the affiants for the accused are wholly untrue. All that 
the sheriff did was to open the door of the jury-room and 
ask if they had agreed or were likely to agree upon a ver- 
dict, and on receiving answer, he stated he was going home 
inan hour. Thejury had fire, and the court directed that 
they be allowed to have a fire. The jury all stated that 
nothing was said or done to influence their verdict. The 
sheriff is the executive officer of the court; he is to have 
bailiffs in attendance upon the court, and is to superintend 
them and see that they discharge their duties, and to have 
a general superintendence of juries, who are charged with 
a case, and to see that the orders of the court are carried 
out; and for this purpose, he may go into a jury-room, and 
if he says and does nothing to influence the jury in their 
finding, this will not render their verdict void. So the 
court did right to overrule this ground of the motion for 
new trial. See 70 Ga. 264, 765; 61 Ga.166; 45 Jd. 225; 
73 Id. 620; 70 /d. 134; 68 Jd. 760, in which the action 
of the court is fully authorized. 

5. The next ground is, that certain persons in the court- 
room, while the solicitor-general was making the conclud- 
ing speech to the jury, were winking, blinking and making 
signs to the jury, and saying that the accused should be 
hung. This ground was sustained by the affidavits of cer- 
tain persons, which persons appear to be and are alleged 
to be the same who had made the other affidavits for the 
accused. In opposition, the statement of the presiding 
judge, the affidavit of the clerk of the court and the affi- 
davits of a great many persons who were in court at the 
time, disprove the facts sworn to by the affiants for the ac- 
cused; besides, there were affidavits of many persons that 
the affiants for the accused were unworthy of credit. This 
ground was properly overruled by the court. 

6. The remaining grounds are, that the verdict is con- 
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trary to law and without evidence to support it. We will 
let the testimony in the case answer these grounds in the 
motion. Mrs. Barker, the wife of deceased, testified that 
she was in the kitchen about supper time on the night of 
the 31st of December, 1884. She heard a noise; she looked 
to see who it was, and she saw John W. Smith, the ac- 
cused. He said to Pete Whittaker, where is Bonner? 
He told him he was in the lot, and he went into the Lot 
where Bonner was. Whittaker was standing in the 
dining-room door, in the yard. While they were in the 
lot, some one whistled and accused answered back; the 
whistling was from the road-side of the house. “As soon 
as accused answered back, I went to the door, and they 
were fighting; after awhile I heard angry words and I 
went out there, and John Smith and Andrew Smith both 
had hold of Bonner; John had the pistol jobbing him in 
the breast.” Witness took hold of the pistol and said: 
“Lord have mercy.” Bonner said, “Gene, I am afraid for 
you; go back in the house.” John said, “I have respect 
for you, but I don’t care a damn for your belly.” Bonner 
said, “Gene, go back in the house.” “I said I would not. 
I begged John to go away, to go home; he said, ‘You 
dam big-bellied bitch, go back in the house, or I will kick 
your damned arse.’” Mr. Andrew Smith told Mrs. Barker 
to “go back in the house; there will be no harm done here 
to-night.” “I was still begging him to go off; he turned 
to Bonner and says, ‘will you face Ben. Maxwell?’ But he 
never said what he wanted him to face Maxwell for. I 
was still begging him to go off, and he said, ‘Barker has 
been telling so many God damn lies on me, I am going 
to kill him.’ I begged him to go off; he shoved the gate 
to with his back. I was still holding to Barker and beg- 
ging John to go off and to turn him loose; he said, ‘Bon- 
ner, I will turn you loose, but you will go to telling some 
God damn lies on me;’ by that time I heard the lot gate, 
and it was standing open. John said, ‘Mrs. Barker, there’s 
going to be no harm done here to-night.” I told him I 
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would not go until he went off. John slung him out in 
front of him, and as he turned, he shot him. I had hold 
of Barker’s wrist. After he shot him, he walked out of the 
gate and went off, him and King and An. Smith, and 
before they got to the corner of the yard, they struck out 
running. The pistol-shot struck my husband in the breast. 
The pistol was a white metal one. As he was shot, he 
asked me for a drink of water; he lived about fifteen min- 
utes and died; he had no weapons, except a pocket-knife, 
which was shut up in his pocket.” Peter Whittaker testi- 
fied substantially to what was testified by Mrs. Barker; 
and these are the only witnesses for the State. King testi- 
fied for the defendants, and differed with Mrs. Barker only 
as to the fact that Barker had a knife in his hand, with his 
arm raised as if in a striking position, just before the pistol 
fired ; he did not see Barker when the pistol did fire. He 
went there with John W. Smith and Andrew Smith ard 
left with them. | 

This is the only testimony in reference to this tragedy; 
and now it is gravely insisted by the counsel for the ac- 
cused that the case is one of justifiable homicide. For a 
court to so hold, it would have to take leave of its senses. 
The accused went to Barker’s house after night with a dead- 
ly weapon upon his person , he went upon Barker’s premi- 
ses, commenced a difficulty with him, caught hold of him, 
thrust a pistol in his breast ; on being importuned and beg- 
ged by deceased’s wife, he cursed her, using the most ob- 
scene and vulgar and abusive language towards her, threat- 
ened to kill her husband, and did do it. The evidence de- 
manded the verdict. The facts showed this to be a case fall- 
ing little short of an assassination. The fact that the accused 
was armed with a deadly weapon, shows the intent with 
which he was actuated, and that it was a murderous intent. 
We have been appealed to by counsel for the accused to ex- 
ercise whatever power of mercy we may have in the decis- 
ion of this case. The court only decides the law and is, like 
the law, unimpassioned and without emotion. If we were 
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invested with the attributes of mercy, this is not a case for 
its exercise. The defendant has been tried according to law, 
by a fair and impartial jury; justice has been done, the law 
vindicated, and the judgment must stand. 

Judgment affirmed. 


CLARK vs. CLARK.* 


Whenever a libel for divorce is pending, or where the husband and 
wife are living separately or are bona fide in a state of separation, 
although there be no action for divorce pending, the wife may in- 
stitute proceedings on the equity side of the court, setting forth 
fully her case, and upon three days’ notice to the husband, the 
judge may hear the same in term or in vacation, and grant 
such order as he might grant were it based on a pending libel for 
divorce. 


(a) The presiding judge did not abuse his discretion in granting ali- 
mony in this case. 


October 12, 1886. 


Alimony. Husband and Wife. Before Judge Mar- 


SHALL J. CLARKE. Fulton Superior Court. March Term, 
1886. 


Alice Clark filed her petition, addressed to the judge of 
Fulton superior court, alleging, in brief, as follows: She 
was married to the defendant on March 12th, 1883, and had 
made him a true and affectionate wife. He treated her 
cruelly, and finally sent her to a distant city for her health, 
but failed to provide her any means of support while there, 
and on her return, refused to live with her, and they are 
now living in a bona fide state of separation. He earns 
$8.00 to $9.00 a week, while, on account of bad health, 
she is unable to earn a living. The prayer was, that the 
judge would decree a sufficient amount to be paid to her 
for her maintenance, and $25.00 attorney’s fees in this lit- 
igation. 


*Brianprorp, J , did not preside in this case, because of indisposition. 
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A rule nisz was issued, returnable March 138. The de- 
fendant answered, setting up bad conduct on the part of 
the petitioner; that she had left of her own accord; that 
he had not refused to allow her to return; and that he had 
not mistreated her, but she preferred to run about in idle- 
ness and keep bad company. 

On the hearing, the evidence was conflicting. The pre- 
siding judge awarded the plaintiff $4.00 per month until 
further order, and $25.00 attorney’s fees. The defend- 
ant excepted. | , 


R. J. Jorpan, for plaintiff in error. 
W. F. Wrieut, by J. C. Resp, for defendant. 


HALL, Justice. 


Whenever a libel for divorce is pending, or where the 
husband and wife are living separately or are bona fide in 
a state of separation, although there be no action for di- 
vorce pending, the wife may institute proceedings on the 
equity side of the court, setting forth fully her case, and 
upon three days’ notice to the husband, the judge may 
hear the same in term or vacation, and grant such order 
as he might grant were it based on a pending libel for 
divorce, etc. Code, §§1747, 1737. 

The separation was shown ; indeed it was not questioned 
that the parties were living apart and were bona fide in a 
state of separation when this proceeding for alimony was 
filed and heard. The evidence was directly conflicting 
as to the causes of separation, and as to which party was 
to blame therefor. It was shown that the wife was in poor 
health, and that the husband’s income was thirty dollars 
or more per month. The judge, by his interlocutory de- 
cree, allowed her $4.00 per month as alimony and $25.00 
counsel fees, to continue until otherwise ordered. We can- 
not agree with counsel for defendant, that the judge, in 
passing this order, used his discretion whimsically or un- 
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usually, in that he allowed such an excessive amount as 
would encourage separation between man and wife; and so 
believing, we do not feel authorized to interfere, and we 
must order the judgment affirmed. 


CAUDLE vs. Rick, assignee. 


1. When a defendant in a judgment obtained in the city court of At- 
lanta, thereafter purchased and had assigned to him a judgment 
alleged to have been previously obtained in the superior court 
against the plaintiff by another, and moved to set it off against the 
plaintiff's judgment ; and where the plaintiff moved to set aside 
the judgment establishing as lost the judgment assigned, and 
thereupon the defendant withdrew his application to set off and 
filed an equitable answer to thc motion to set aside, praying that 
the enforcement of the plaintiff’s judgment be enjoined until the 
motion to set aside should be determined; and where the attor- 
neys of the plaintiff appeared and showed that they had a half 
interest therein, the court should not have refused to permit them 
to be made parties, but should have required that they beso made. 

. Where a defendant, after the rendition of a judgment against him, 
purchased and had assigned to him a judgment previously obtained 
against the plaintiff by another, he could not set it off against the 
plaintiff's judgment so as to prevent the latter’s attorneys from re- 
covering their fees and to abrogate the lien of the attorneys for 
their fees. Therefore, if the interest of the attorneys appear, they 
should not be enjoined from using the judgment to obtain the fees 
to which they are entitled, pending a litigation between the parties 
as to the validity of the assigned judgment. 


February 26, 1887. 


Judgments. Parties. Set-off. Attorney and Client. 
Liens. Injunction.” Practice in Superior Court. Before 
Judge MarsHauu J. CLarKE. Fulton Superior Court. Sep- 
tember Term, 1886. 


Reported in the decision. 


ARNOLD & ARNOLD, for plaintiff in error. 


Assott & Situ, for defendant. 
v 78-6 
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BLANDFORD, Justice. 


Caudle obtained a judgment in the city court against 
Rice. Reuben Arnold and William Gay were his attorneys. 
Rice, after the judgment of Caudle had been obtained, 
purchased from Kimbro a judgment which, he alleges, 
Kimbro had obtained against Caudle. This latter judg- 
ment was obtained in the superior court. Rice applie | to 
the city court to set off the judgment which he had pur. 
chased, against the judgment which Caudle had obtained 
against him. Pending this motion, Caudle appeared in 
the superior court and moved to set aside the judgment 
establishing the judgment of Kimbro against Caudle, upon 
the ground that no such judgment ever existed and the 
same had been improperly established by that court. Rice 
withdrew his application te set off the judgment whichhe , 
had purchased against the judgment which Caudle had ° 
obtained against him, and appeared in answer to the mo- 
tion of Caudle to set aside the established judgment of 
Kimbro against Caudle, and answered the same, and filed 
an equitable proceeding in which he alleged the foregoing 
facts, and prayed that the judgment which had been as- 
signed to him by Kimbro should be set off against the 
judgment of Caudle, and also asked for an injunction to 
restrain Caudle from proceeding with his judgment until 
the motion to set aside the proceedings establishing the 
judgment which he had purchased from Kimbro was de- 
termined. Reuben Arnold and William Gay appeared 
and prayed to be made parties to the proceeding, alleging 
and showing to the court that they were the attorneys that 
procured the judgment of Caudle against Rice, and that 
they had a half interest in the same. The court refused 
this application of Arnold and Gay, and this is excepted 
to; and the injunction prayed for by Rice was granted, and 
this also is excepted to. 

There are two questions made by this record : 

1, Were Arnold and Gay interested in this litigation, 
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and should they have been made parties? It is a general 
rule of equity practice that all persons interested in the 
litigation shall be made parties, to the end that full and 
complete justice be done between all the parties and per- 
sons interested. Equity delights to do justice upon the 
whole and not by part. We think that Arnold and Gay 
were interested and should have been made parties, and 
to that end the judge should have required Rice to amend 
his petition and to make them parties defendant to that 
suit. See 2 Daniel’s Chancery Practice, 373; 4 Ga. 586; 
6 Ga. 458; 11 Ga. 646. In17 Ga. 223, this court affirmed 
an order of the superior court requiring the plaintiff in 
the bill to make certain persons parties thereto; and in 
58 Ga. 828, this court, of itsown motion, directed the com- 
plainant in a bill to amend the same and make certain 
persons parties tothe same. So we think there was error 
in the ruling of the court below on this point. 

2. The next point is, can Rice, as assignee of a judgment 
which he purchased after the judgment was rendered by 
Caudle against himself, set the same off so as to prevent 
the attorneys from recovering their fees, and to abrogate 
the lien of the attorneys for their fees? Section 1989 of the 
code provides that attorneys shall have a superior lien for 
their fees upon judgments recovered by them to all other 
liens, except for taxes. It will not be controverted that, 
if Caud'e had assigned his judgment to a bona fide pur- 
chaser before Rice purchased the judgment of Kimbro 
against him, this latter judgment could not be set off against 
the judgment in the hands of the transferee ; or if Caudle 
had assigned an undivided half interest to a bona fide pur- 
chaser of this judgment in his favor against Rice, then Rice 
could not set off the judgment which he purchased from 
Kimbro against Caudle’s judgment, as far as the assignee is 
concerned. What difference does it make whether Arnold 
and Gay are transferees of this judgment or not? They 
have a superior lien to all other liens, except taxes. They 
acquired this lien by their skill and labor. They certainly 
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occupy as high a position as a bona fide purchaser. Indeed, 
they are to be viewed in, the same light. The case in 68 
Ga. 406, Langston vs. Roby et al.,is relied on by the de- 
fendant in error as authority to sustain the position that 
the judgment of Rice, assignee of Kimbro, can be set.off 
against the judgment of Caudle against Rice, even though 
it may extinguish the lien of Arnold and Gay, the attor- 
neys who procured the judgment. But it will be seen, by 
a comparison of that case with this, that they stand upon a 
different footing; and that case will not be extended be- 
yond its facts. We think it is quite clear in this case 
that this judgment purchased by Rice cannot be set off 
against the judgment of Caudle against Rice, so as to in- 
terfere with the lien of the attorneys. See 18 N. Y.368; 
1 Tenn. Rep. 123; 4 N. Hamp. 347; 62 Maine 286; 86 Ind. 
172; 9 Bush. (Ky.) 659; 8 Fla. 183; 4 Cowen, 416; 38 Ala. 
827; 5 Day, 163; 1 Paige Chan.672. We think that these 
authorities abundantly sustain what we have said. 

When Arnold and Gay are made parties to this pro- 
ceeding, and the court is satisfied that they have an inter- 
est in this judgment, no injunction should be granted 
against them to prevent their using the judgment to ob- 
tain the fees to which they are entitled. 

Judgment reversed. 


SmitH vs. McPHERSON. 


Where a landlord foreclosed a lien against his tenant, and the fi. fa. 
issued thereon was levied on the latter’s property, and it was sold, 
and the money arising therefrom was in the hands of the consta- 
ble, it was too late for a judgment creditor of the tenant to file a 
counter-affidavit to the foreclosure under §1991 of the code. The 
creditor’s remedy was to claim the money arising from the sale. 
December 21, 1886. 


Landlord and Tenant. Liens. Debtor and Creditor. 
Money Rule. Before Judge Harris. Carroll Superior 
Court. April Term, 1886. 
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O. J. WALKER; Cops & Coss, for plaintiff in error. 
Oscar Ressk, for defendant. 


BLANDFORD, Justice. 


E. H. McPherson foreclosed a landlord’s lien ag st 
Robert Gresham, and execution issued thereon and was 
levied on tenant’s property, which was sold, and the 
money was in the hands of the constable. E. W. Smith 
placed an execution in his favor against Gresham in the 
constable’s hands, and claimed the money. Smith then, 
as creditor, filed a counter-affidavit, contesting the claim 
of the landlord, McPhcrson. The court dismissed the 
counter-affidavit as coming too late, and this is the error 
assigned in this court. 

If the counter-affidavit had been filed before levy of 
the execution issued upon the landlord’s foreclosure of his 
lien for advances and supplies, and before the sale of the 
tenant’s property, this execution would then be mesne 
process, under the decision of this court in 65 Ga. 444, 
and Cosgrave vs. Mitchell, decided at February term, 
1885 (74 Ga. 824). If the property be sold before the 
interposition of the counter-affidavit, then the process is 
final. 69 Ga. 736; 34 Ga. 180. The creditor, under sec- 
tion 1991 of the code, could not interpose a counter-affi- 
davit if the debtor could not, and the debtor could not 
after sale of his property after foreclosure and under exe- 
ecution issued thereon, but the creditor must look to the 
money. 47 Ga. 643; 73 Ga. 238. The plaintiff in error 
should have contested with the landlord as to the money 
upon rule against the officer who held it, and he could, in 
that proceeding, have shown anything that entitled him 
to the money as fully as he could in any issue raised on his 
counter-affidavit. 

Judgment affirmed. 
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GREEN vs. LESTER. 


The city court of Carrollton having concurrent jurisdiction with the 
superior court in all cases where the amount sued for is over $100 
and less than $300, it was error to dismiss a suit in that court on 
the ground of want of jurisdiction, where the aggregate sum sued 
for was between those amounts, though made up of debts no one 
of which amounted to $100, 


December 21, 1886. 


Jurisdiction. Courts. Carrollton. Before Judge Ap- 
amson. City Court of Carrollton. May Term, 1886. 


Reported in the decision 

Oscar Reesg, for plaintiff in error. 

Gorpon & Brown, for defendant. 
Jackson, Chief Justice. 


The city court of Carrollton, Carroll county, dismissed 
a suit on the ground that it had no jurisdiction to try it, 
because, though in the aggregate the sum sued for was 
over one hundred and under three hundred dollars, that 
aggregate was made up of many debts, no one of which 
amounted to one hundred dollars. To that judgment ex- 
ception was taken, and the case is before us. 

Concurrent jurisdiction with the superior court is given 
to this city court in all cases where the amount sued for 
is over the jurisdiction of a justice court and under three 
hundred dollars. The jurisdiction of justice courts is one 
hundred dollars and under that sum. Therefore this case, 
being between one hundred and three hundred dol- 
lars, is within the jurisdiction, unless it must be all in one 
contract between the parties, or enough in one to amount to 
more than one hundred dollars. The language is, ‘ con- 
current jurisdiction with the superior court” between those 
amounts. Acts of 1884-5, p. 461. That is to say, that it 
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has the same jurisdiction that the superior court has 
between those sums. The superior court always had ju- 
risdiction when the sum sued for was made up of small 
fragments, and could always add small sums together, and 
unite all of those small amounts into one sum total, and 
have the suit brought and tried for the aggregate sum. 
Indeed, between the same parties, it would force the join- 
der of all in one action to save costs. So that there can be 
no doubt that the court had jurisdiction, though the sum 
sued for was made up of sums within the jurisdiction of 
the justice court severally. 
Judgment reversed. 


CoLLins vs. THE STATE OF GEORGIA. 


. Where a defendant was indicted for using obscene and vulgar lan- 
guage in the presence of a female, it was competent and material 
for him to show that such female used language to him sufficient 
to provoke his reply containing the language for using which he 
was indicted. The absence of a witness to prove such a fact was 
not material. 

(a) Where a motion for continuance, on the ground of the absence of 
a witness, was made, the movant should have shown that the wit- 
ness was not absent by his procurement or consent, and that he 
expected to procure his attendance at the next term of the court. 
Having failed to do this, the refusal of a continuance will be 
affirmed, although based by the court on an erroneous reason. 

2. When the conduct or action of the presiding judge is complained 
of, the party complaining must show affirmatively that such action 
has caused him injury or damage in some way. Where, soon 
after the jury had been charged and retired to their room, the 
court directed the sheriff to say to them that if they were likely 
soon to agree, their services were needed in the court-room as soon 
as they had agreed on a verdict, and the sheriff so stated to them ; 
and where it did not appear that any harm resulted to the accused 
therefrom, this will not require the grant of a new trial. 

November 9, 1886. 


Criminal Law.. Witness. Practice in Superior Court. 
Jury and Jurors. Before Judge Carswxtt. . Tattnall Su- 
perior Court. April Term, 1886. 
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H. J. McGge; T. H. Porrss, for plaintiff in error. 





O. H. Rogers, solicitor-general, by B. D. Evans, JR., 
for the State. 


BLANDFORD, Justice. 





The plaintiff in error was indicted, under section 4372 
of the code, for using obscene and vulgar language in the 
presence of afemale. Upon being convicted, he moved 
for a new trial, and upon being denied his motion, he 
brings the case here and assigns as error the grounds 
taken in his motion for new trial. 

1. The accused moved for a continuance upon the ground 
of the absence of a witness who had been subpoenaed, by 
whom he could prove that the female said to accused, 
“ By God, if your debts were paid, you would not have 
anything, if it were not for old Elly Warner.” The movant’ 
failed to state that the witness was not absent by his pro- 
curement and consent, and that he expected to procure his 
attendance at the next term of the court. This motion 
was overruled by the court upon the ground that the evi- 
dence wasimmaterial. We differ with the court as to the 
materiality of this evidence, for, under the statute, it is 
provided, “Any person who shall, without provocation, 
usetoorofanother, . . . or whoshall, inlike manner, 
use any vulgar or obscene language in the presence of a 
female, . . . .” Whether the language used by the 
female is provocation sufficient to excuse the reply of the 
accused, which reply was, “If you and your husband was 
on the stand, I could buy you both, God damn you,” or not, 
was a question for the jury. Yet the court did right to 
refuse the motion to continue, because tho accused failed 
to bring himself up to and within the rulo as to showing 
for continuances, the rule being that, if there is any 
proper ground on which to rest the ruling of the court be- 
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low, this court will put the decision on that ground, how- 
ever wrong the court might have been in its reasons for 
the decision. 

2. The next ground in the assignment of error is, that 
after the jury had been charged with the case and retired 
to the jury-room, soon thereafter the court directed the 
sheriff to say to them, which he did, “that. if they were 
likely soon to agree, their services were needed in the 
court-room as soon as they had agreed on a verdict.” 
Whenever the conduct or action of the judge is com- 
plained of, the party complaining must show affirmatively 
that such action has caused him injury or damage in some 
way. Such does not appear to have been done in this 
case. What the court did is apparently harmless, as affect- 
ing any rights of the accused. He was proved to have 
been guilty beyond all question; besides, we cannot say 
that the act complained of was not entirely proper. So 
the judgment of the court below will have to be affirmed. 


Davenport, JoHnson & Company vs. W. M. & R. J. 
Lowry. 


Where one member of a firm gave to a bank his individual note for 
$2,500.00, indorsing it with the firm name, and thereafter paid 
$1,500.00, and twice renewed the note for $1,000.00 in his own 
name and without the indorsement of the firm, equity would not 
thereafter aid the creditor, either by reinstating the original note 
with a credit thereon, or by reforming the note last given by hav- 
ing it indorsed by the firm, and in either event decreeing payment 
by the firm. Reasonable diligence by the bankers or their 
agent, who twice took a renewal of the note, would have discovered 
the truth, and equity will not relieve them from the result of their 
own laches. 


October 26, 1886. 


Promissory Notes. aches. Equity. Before Judge 
MarsHaLt J. Ouarke. Fulton Superior Court. March 
Term, 1886. 
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Davenport, Johnson & Company vs. W. M. & R. J. Lowry. i 


Reported in the decision. 
B. F. Assort, for plaintiffs in error. 
F. A. ARNOLD, for defendants. 


Jackson, Chief Justice. 


This case went before the court below on a petition in 
equity, filed by W. M. & R. J. Lowry, against Davenport, 
Johnson & Co., to recover from that firm the amount of a 
note given the bank by Voorhis, one of the firm, in his 
individual name, and not indorsed by the firm. The prop- 
erty of the firm was in the hands of a receiver, and a bill 
was pending, having several contestants for claims upon 
the firm, when this petition was filed by the Lowrys to re- 
cover from the firm. On the issue between them and the 
firm, the jury found for the complainants. Thereupon, on 
the denial of a new trial, the case was brought here by the 
firm. 

The facts, very briefly, are that the Lowrys are bankers 
in Atlanta; that Voorhis gave them a note for $2,500.00; 
that he indorsed for the firm by putting its name thereon ; 
that twice afterwards he renewed the note for $1,000.00, 
having paid $1,500.00, leaving off the indorsement by the 
firm. The prayer is, to reform the transaction as the writ- 
ing exhibits, to deliver up the first note, to credit it with 
$1,500.00 paid on it and make the firm pay the balance as 
indorsers, or to reform the note last given for $1,000.00 by 
having it indorsed by the firm and decree its payment by 
them as such indorsers. The jury, under the charge, found 
that this be done, in effect, and the court decreed accord- 
ingly. 

The question is, will equity relieve in such a case? and 
this is the only point necessary to examine and determine, 
under our view of the law. Reasonable diligence by the 
bankers, or their officer and agent, who took the renewal 
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twice made without the indorsement, would have discov- 
ered the truth ; such being the case, equity will not relieve. 
The code, §3126, declares that, “If a party, by reasonable 
diligence, could have had knowledge of the truth, equity 
will not relieve;” and in Massey vs. The Cotton States 
Life Insurance Company, 70 Ga. 794, that section was ap- 
plied to a similar case to this. So that the question is not 
open here. 
Judgment reversed. 


SIMPSON vs. THE STATE OF GEORGIA. 


1. The verdict is fully supported by the evidence. 

2. All the tests iaid down for determining the force and effect of evi- 
dence, together with the rules affecting the credibility of wit- 
nesses, such as relate to the various ways of impeaching and sus- 
taining them, were in substantial compliance with the law as con- 
tained in the code, and were directly applicable to the proofs in 


the case. 

(a) It is well-settled that an accomplice is not, as a general rule, en- 
titled to the full credit given to other witnesses, whether he be in- 
troduced by the State or by the defendant, without corroboration. 

(b) The relationship of witnesses to parties, their manner of testify- 
ing, and other circumstances of like character, may be taken into 
consideration by the jury in estimating the credit tq be given to 
them. 

(c) Where the general character of a witness is put in issue, it isa 
proper mode of ascertaining the weight that should be attached to 
his testimony. 

. The court did not intimate an opinion in his charge as to the 
guilt of the accused, or as to what had or had not been proved, nor 
did he charge upon an assumed state of facts not shown by the 
proof. 

. The record contains not only direct but circumstantial evidence ; 

not only positive but negative evidence; and the charges given 
on each of these subjects were clear, apt and explicit, and just 
such as the parties were entitled to have and as the circumstances 
of the case demanded. 
The charge upon the proof of an alibi and its effect, in connection 
with other testimony, in creating a doubt that would inure to thie 
benefit of the defendant, has been approved in several cuses by 
this court, and did not lay down any unusual requirement as to 
the length to which it should go in order to establish that fact. 
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6. There was no error of which the defendant can complain in charg- 
ing that, if facts proved admit of two inferences, the one favora- 
ble and the other unfavorable to the defendant, that most favor- 
able to him should be adopted. Nor was there error in charging 
that doubtful inferences should yield to direct and,positive proof 
on the point, if the evidence is credited by the jury. 

(a) The verdict is right; and there was no material error, if any at 
all, in the several rulings and charges excepted to. 

December 7, 1886. 


Charge of Court. Witness. Criminal Law. Accom- 
plice. Alibi. Before Judge Fary. Gordon Superior 
Court. August Term, 1885. 


Sam. Simpson and Dick Hall were indicted for burglary. 
Simpson was placed on his trial and pleaded not guilty. 
The evidence for the State showed, in brief, as follows: 
The store of Reeves & Malone, in the town of Calhoun, 
was broken open. An entrance was effected through a 
window, an attempt made to force open the cash-drawer, 


and certain goods carried to the window. The burglars 
were interrupted in their work and ran away. A witness 
(Allen) testified that he was with defendants at different 
times during the evening and night when the burglary oc- 
curred; that they were drinking; that he left them near 
midnight at a public well, not far from the scene of the 
crime; that he returned to the well for water not long af- 
terwards; that he saw a man standing in the window and 
another proceeding to get in; that when he took hold of 
the well-rope, the man in the window climbed down, and 
he recognized Hall; that the other with Hall was Simp- 
son; and that he went and informed the marshal of the 
town that something wrong was going on, and then went 
home. A short time afterwards, he heard shooting and a 
noise of persons passing by his house along the road going 
towards Simpson’s, and he also fired his gun. He ad- 
mitted that he had made certain statements to the sheriff 
and his deputy conflicting with his testimony, but said he 
thought it best to do so on account of the relationship of 
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one of those parties to Simpson. Another witness testi- 
fied to seeing the defendants near the scene of the bur- 
glary shortly before its discovery. The town marshal tes- 
- tified that he saw Hall and Simpson several times on the 
night of the burglary ; that they were drinking and he 
advised them to go home; that when Allen came for him, 
he mentioned Hall’s name, but not Simpson’s, specifically ; 
that witness went to the store by a circuitous route so as 
not to be observed; that as he came to the corner of the 
building, he heard a noise inside of the house, and while 
he was standing near the window, Hall and Simpson 
came out and ran down the street; that it was a bright 
moonlit night, and he recognized them distinctly ; and 
that Simpson was in his shirt sleeves. 

Vealand Harkins, witnesses for the defendant, testified 
that, on the Monday following the burglary (which was on 
Saturday night), the marshal stated that both of the per- 
sons who sprang from the window had on coats. Veal 
denied that that officer had said on Sunday morning that 
Simpson did not have on a coat, and stated that he did not 
remember having any conversation about coats, except on 
Monday morning. The marshal denied making the state- 
ments attributed to him, and said the conversation occurred 
on Sunday and he had stated that Hall had on a coat in 
the earlier part of the night; and if the witnesses under- 
stood him as stating what they testified, they were mis- 
taken. 

On behalf of the defendant, Hall testified that he was 
with him during the night, that they staid in town until 
eleven or twelve o’clock, and then went out to Simpson’s 
house, a mile or two distant, and staid all night; that 
neither of them entered the store, and he knew nothing of 
the burglary until the next morning. Two other witresses 
testified that they lived near the road leading to Simpson’s 
house and some distance from Calhoun, and that persons 
passed along the road between twelve and one o’clock that 
night going towards Simpson’s (the burglary was discov- 
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ered not far from one); that it would have taken some- 
time for them to have come from Calhoun to the point 
where they were seen and heard; and that from their 
voices, it was thought they were Hall and Simpson. A 
number of witnesses testified as to the good character of 
the defendant. The jury found him guilty, and he moved 
for a new trial on the following grounds: 

(1) Because the court charged the jury as follows: “So, 
gentlemen, take this rule, and you can consider, as I stated 
awhile ago, the question as to whether or not a man is an 
accomplice. If he is a witness, it is for you to determine 
whether or not you give his testimony any weight, or what 
weight you give it. You can consider that fact as to 
whether or not a witness is an accomplice.” 

(2) Because the court charged as follows: * You can 
consider, again, the interest of witnesses. You can consider 
as to whether a witness is related or not.” 

(3) Because the court charged as follows: , “ There are 
three general points of impeachment, gentlemen. One 
is, by disproving the facts testified to by a witness. An- 
other is, by proof of contradictory statements previously 
made by the witness as to matters relevant to his testi- 
mony in the case here. Another general ground is proof 
of general bad character. I will say nothing to you spe- 
cially about that, but simply refer to the ground.” 

(4) Because the court charged as follows: “In this case, 
the court permitted, sustained by authorities (though the 
authorities differ somewhat on this question), some testi- 
mony to come in with reference to some conversations—a 
conversation between Neal and Dorsey. I do not propose 
to intimate any opinion as to the testimony of these wit- 
nesses. The court ruled out all the testimony as to what 
Mr. Dorsey said to other witnesses on other occasions 
Where both witnesses were introduced and two conversa- 
tions were referred to, one on Sunday, for instance, and one 
on Monday, between the same parties, Neal’s attention be- 
ing called to a conversation with Dorsey about the same 
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matter about the same time, say on Sunday morning, the 
court permitted all that to go in, and it goes to the recol- 
lection of Neal; the court permits it to go before you, if 
there is testimony of this sort about conversations on two 
days, and it goes to the recollection and credit of both 
witnesses. You determine what was said.” 

(5) Because the court charged as follows: ‘“ So, gentle- 
men, when you come to consider the testimony of the va- 
rious witnesses, you can take into consideration who they 
are, their relationship, their interest, their manner.” 

(6) Because the court charged as follows: “ If an alibz 
is insisted upon on part of the defendant as a defence — 
that he was elsewhere and not at the place where the 
crime was committed at the time the crime was commit- 
ted,—if that is the defence insisted upon, then the court 
states this to you as the rule: An alibi means elsewhere; 
that he must be somewhere else, other than the place 
where the crime was committed at the time the crime was 
committed. The language of our Supreme Court, I be- 
lieve, is about this: To make an alibi available as a de- 
fence within itself, it must be so strong as to preclude the 
ideaof the party’s being at the place where the crime was 
committed at the time the crime was committed.” 

(7) Because the court charged as follows: “ While I have 
charged you this in reference to inferences, that the one fa- 
vorable to the defendant should be adopted, I also charge 
you that all inferences must and ought to yield to direct ev- 
idence when it exist in‘a reliable form, if you so find it. 
Direct evidence is that Which points directly to the ques- 
tion at issue, to fact; circumstantial evidence, if you look 
into the circumstances, is that which only tends to estab- 
lish the issue by proof of various facts sustaining, by their 
consistency, the hypothesis claimed.” 

(8) Because the court charged as follows: “There is 
positive and negative evidence. Positive evidence is that 
which points directly to the question at issue. I might 
say it exists because it comes to the mind; I might say 
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through the same one of the senses, I saw it, I felt it, I 
heard it. Negative evidence is part of the opposite; I 
was about there, but I didn’t see it, did not feel it, didn’t 
hear it. And the general rule is, nothing else appearing, 
positive evidence preponderates over negative evidence; 
the general rule is, you may believe the testimony of one 
witness swearing positively over the testimony of many 
witnesses swearing negatively.” 

(9) Because the court charged as follows: ‘Go to the 
testimony and see how this is. The question of identity 
may be necessary to be considered by you. Are these 
the parties; was Simpson one of the parties who en- 
tered this house? Take holdof the real question at issue.” 

(10) Because the court charged as follows: “If two par- 
ties are engaged in one common enterprise, and that en- 
terprise is the breaking and entering into the house of an- 
other with intent to steal, they would both be guilty of 
burglary ; that is, if the breaking and entering into took 
place, and the intention to commit a larceny existed. If 
one did the breaking and entering into and the other did 
not even enter, or if he did enter and did nothing else more 
than to conceal and watch and advise, that would consti- 
tute him as much the principal as the other; he would be 
equally guilty in law. If he was even in the imme- 
diate proximity and was there on watch (the court only 
speaks hypothetically), that would be such assistance as 
would constitute and make him one of the principals in the 
burglary.” 

(11) Because the verdict was contrary to evidence. 

The motion was overruled, and the defendant excepted. 


W. C. Guenn; O. N. Starr, for plaintiff in error. 


J. W. Harris, JR., solicitor-general, by Rosr. B. Tripp: 
E. J. Kiker, for the State. 
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Hatt, Justice. 


1. The verdict is fully supported by the evidence, and 
so far from being contrary thereto, it is in accordance with 
its decided preponderance. 

2. All the tests laid down for determining the force and 
effect of evidence, together with the rules affecting the 
credibility of witnesses, as, such as relate to the various 
ways of impeaching and sustaining them, were in substan- 
tial compliance with the law as contained in the code, and 
were directly. applicable to the proofs in the case. That 
an accomplice is not, as a general rule, entitled to the full 
credit given to other witnesses, whether he be introduced 
by the State or the defendant, without corroboration, seems 
to be well-settled; that the relationship of witnesses to 
parties may be taken into consideration by the jury in es- 
timating the credit to be given to them, as well as their 
manner of testifying, etc., and other circumstances of like 
character, is equally well-settled. The general character 
of a witness, where that character is put in issue, is like- 
wise a proper mode of ascertaining the weight that should 
be attached to his testimony. These rules are so familiar 
and so universally recognized, that it would be a mere 
waste of time to cite authorities in their support. 

3. A careful examination of this voluminous record, and 
the full and fair charge of the court,covering every possible 
phase of this case, fails to disclose a single instance in which 
the judge intimated an opinion either as to the guilt of the 
accused, or as to what had or had not been proved, or one 
in which instructions were given on assumed facts which 
were not in proof. ; 

4. The record contains not only direct but circumstan- 
tial evidence, not only positive but negative evidence ; and 
the charges given on each of these subjects, were clear, apt 
and explicit, and just such as the parties were entitled 


to have and as the circumstances of the case demanded. 
v 78-7 
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5. The charge upon the proof of an alibi, and its effect 


in connection with other testimony, in creating a doubt 
that would inure to the benefit of the defendant, has been 
approved in several cases by this court, and did not, in our 
opinion, lay down any unusual requirement as to the 
Tength to which it should go in order to establish that 
fact. In Landis’s case, 70 Ga. 651, we examined this 
question in all its bearings and announced the principles 
substantially embodied in this charge. 

6. What objection the defendant can make to a charge 
that, if facts proved admit of two inferences, the one 
favorable and the other unfavorable to the defendant, that 
which is most favorable to him should be adopted, we are 
unable to divine; or what error there is in charging that 
doubtful influences should yield to direct and positive 
proof upon the point, if the evidence is credited by the 
jury, weare equally at a loss to understand. There is 
nothing else requiring notice in the various grounds of this 
motion than what has already been disposed of. 
The verdict was right; and no material error, if any at all, 
in the several rulings and charges of the court excepted to 
having been pointed out and made plainly to appear, it 
follows that the motion should have been overruled and 
another trial refused, especially as it does not seem it 


would or could probably result differently from that al- 
ready had. 


Judgment affirmed. 


DANIELS vs. THE STATE OF GEORGIA. 


1. Under an indictment which charged the defendant with breaking 
and entering a certain depot building, where valuable goods were 
contained, with intent to steal, he could be convicted of burglary, 
although the evidence showed that the outer door of the depot 
was left open, but that inside there were numerous apartments in 
which postage stamps belonging to the company were deposited, 
and that the doors of each of these apartments were broken open 
and the stamps stolen and carried away by the defendant. 


OF MICH. LAW LIBRARY 


UNIV. 





OCTOBER TERM, 1886. 99 


Daniels vs. The State of Georgia. 


(a) No specific objection to the indictment was made on the ground 
that it did not allege in terms that the depot was the place of 
business of the company. Had it been so made, semble that it 
would not be tenable, as the nature of the offence was so plainly 
set forth that it could be easily understood by the jury. It isthe 
better practice, however, to conform to the very words of the stat- 
ute on which the accusation is made. 

. A plea of former conviction should be special, and involves two 
matters; first, matter of record, to-wit, the former indictment and 
conviction ; and second, matter of fact, to-wit, the identity of the 
person convicted and of the offence for which he was formerly 
convicted, with that for which he is on trial. In this case, both 
the plea and the evidence were vague and uncertain, and the for- 
mer indictment does not appear in the record. 

8. Although confessions made by threats or promises are not evi- 
dence, yet if they are attended with extraneous facts which show 
that they are true, any such facts thus developed, and which go 
to prove the crime of which the defendant was suspected, will be 
received as testimony, as, for instance, where the party so confess- 
ing points out or tells where the stolen property is, or where he 
states where the deceased was buried, or gives a clue to other evi- 
dence which proves the case. But if, in consequence of the con- 
fession of the prisoner, thus improperly drawn out, the search for 
the property or person in question proves ineffectual, no proof of 
confession or search will be received; and in case of larceny, the 
property must be identified, by other evidence, as that which was 
actually stolen. 

(a) Where certain confessions were given in evidence, without a 
preliminary examination to test their competency, but later in the 
trial it was discovered that they had been improperly obtained, 
there was no error in refusing to reject them unconditionally, the 
court carefully instructing the jury as to the circumstances, extent 
and purposes for which they should be treated as evidence, and 
that, if none of the facts which rendered them evidence cxisted, 
the jury should rejectithem altogether; but that where the confes- 

sion pointed to a substantive fact, from which guilt could be in- 
ferred or established, the law deemed it competent proof; also 
cautioning them that inference was not conviction. 

October 26, 1886. 
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Criminal Law. Burglary. Evidence. Confessions. 
Words and Phrases. Before Judge Richarp H. C1ark. 
Fulton Superior Court. September Term, 1885. 


George Daniels was indicted for burglary. It was 
charged that he had broken and entered the building of the 
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Western and Atlantic Railroad Company, where valuable 
goods were stored, with intent to steal, and after so break- 
ing and entering, did steal and aid away $2.60 worth of 
U. S. postage stamps. 

' The defendant pleaded the general issue, and further, 
that if he was guilty of said offence, he had been convicted 
thereof in the city court of the city of Atlanta, on the 
day of ——-——, 1885, under the charge of larceny from 
the house. 

It is unnecessary to set out the evidence in detail. The 
jury found the defendant guilty. He moved for a new 
trial on the following among other grounds: 

(1) Because the verdict was contrary to law and evi- 
dence. 

(2) Because the court erred in stating, in the presence of 
the jury, whilst overruling the motion of defendant’s coun- 
sel to exclude the confessions of defendant, that “the con- 
fessions, too, where you establish the corpus delicti, that 
is, prove that acrime has been committed, then any con- 
fession of the crime, the defendant can be convicted on his 
confessions. But one cannot be convicted on his confes- 
sions alone, if the confessions are illegally obtained. But 
there are facts that come in as testimony that are con- 
sistent with that confession; then the jury may judge of 
whether the confession is true or not. They have intro- 
duced some facts in connection with the confession; there- 
fore the confession will remain in, to be judged of by the 
jury.” 

(3) Because the court erred in charging the jury as fol- 
lows: “Going further, gentlemen, and charging you upon 
the evidence in this case, if you believe from the evidence 
that defendant did commit a larceny about the same time 
in the same property of the W. & A. R. R. Co., and that 
he has been convicted of that, and that the subject of the 
larceny is the same as the subject of this burglary, I mean 
the kind of property; and then, if you believe from the 
evidence also that he was selling property of the same 
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sort of these other two properties ;—I say, if these facts are 
in evidence before you, and they raise in your minds the 
inference of guilt, then you may, if you choose, apply his 
confession of them to this case; and if you believe this 
burglary was done, and if you believe that beyond a rea- 
sonable doubt, you may conclude that he committed this 
offence, as well as having committed the other offences.” 
[See the statement of facts in the third division of the 
decision in reference to this ground. | 

The motion was overruled, and the defendant excepted. 


F. R. Waker, for plaintiff in error. 


C. D. Hm, solicitor-general; James Mayson; W. P. 
Hit, for the State. 


HALL, Justice. 


1. The indictment charges the defendant with breaking 
and entering the depot building of the Western and Atlan- 
tic Railroad Company, where valuable goods were contain- 
ed, with intent to steal, etc. The proof showed that the 
outer door was left open, but that after getting into the 
building, which had numerous apartments, the doors to each 
of these, in which the postage stamps belonging to the 
company were deposited, were broken and entered and 
they were stolen and carried away by the defendant. It 
is now insisted that neither the charge in the indictment 
nor the facts in proof made out the offence of burglary 
against the defendant; that in order to fix legal guilt upon 
him, it should have been alleged and proved that he ef- 
fected his entrance by breaking the door through which 
he got into the house, and not by showing that, after enter- 
ing it, he broke either of the doors of the departments in 
it, where the valuables in question were found. Such, 
however, is not our apprehension of the law. It is well- 
settled, by a number of cases, that where a party is indicted 
for breaking and entering an out-house within the curti- 
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lage or protection of a mansion or dwelling, the burglary 
should be laid as having been done in the dwelling-house. 
1 Wharton’s Cr. L. §815, and citations. If this be true as 
to an out-house within the protection of the mansion or 
dwelling-house, a fortiorz would it be so as to an apartment 
in the house, a party’s place of business in which his 
goods, wares, etc. were stored or contained, and which was 
broken and entered with an intent to commit a larceny 
upon the articles of value therein contained. This in- 
dictment does not allege in terms that the depot was the 
place of business of the railroad company, but no specific 
objection was taken to it on this account, and had there 
been one, we are not prepared to hold that it was tenable, 
as the offence, though not charged in the terms and lan- 
guage of the code, is so plainly set forth that its nature 
could be easily understood by the jury. It is always best, 
however, to avoid cavil or dispute, to conform to the very 
words of the statute on which the accusation is based. On 
this point, there was no error in the instruction given by 
the court. 

2. Nor was there any error as to the defence, attempted 
to be set up, that the defendant had been previously con- 
victed and punished for the act constituting the offence for 
which he was then on trial. There had been numerous 
pilferings of stamps and other articles from this and an 
adjacent building within the curtilage, so to speak, extend- 
ing overa period of three or four weeks; some of them 
undoubtedly amounted to nothing more than larceny from 
the house, and of that offence the defendant had been con- 
victed, but it is neither alleged nor shown by proof that the 
one for which he was tried and convicted was the burglary 
for which he was then being tried. The plea is general, 
when, by the requirements of the law, it should have been 
special ; it necessarily consists of two matters, viz: first, 
matter of record, to-wit, the former indictment and con- 

viction ; and secondly, matter of fact, to-wit, the identity of 
' the person convicted and of the offence of which he was 
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convicted. To support the first matter, it is necessary to 
show that the defendant was legally convicted, on an in- 
dictment free from error,in a court having jurisdiction. 
These latter questions are to be determined by the court, 
but issue may be taken, not only upon theidentity of the 
offender and the offence, but upon the existence of the re- 
cord, and either or all these issues would have to be sub- 
mitted tothe jury. Wharton Cr. Plea. and Pr. §§477-483. 
In these essential particulars, this plea is altogether defi- 
cient, noris the proof offered to sustain it less uncertain, for 
even the former indictment upon which it was alleged that 
the defendant was convicted, although generally referred 
to as exhibit A attached to the evidence, does not appear 
in this record. In its absence, we cannot determine that 
. the court committed error in the disposition he made of it; 
the fair presumption is directly the contrary of this. 

3. The remaining question is one of much more diffi- 
culty. Certain confessions of the defendant were given in 
evidence. After they had gone to the jury, it was ascer- 
tained that they had been improperly obtained, the defend- 
ant having been told that he had best make them. No 
preliminary investigation was had to test their competency, 
but when the testimony was nearly all in, his counsel 
moved to reject them ; but while admitting that they had 
been obtained in an improper manner, the judge refused 
to reject them unconditionally, carefully instructing the 
jury as to the circumstances, extent and purposes for which 
they should be treated as evidence, and if none of the 
facts which render them evidence existed, directing them 
to be rejected altogether. He informed the jury that if 
nothing more than the confessions thus improperly obtained 
had appeared in the evidence, he would not have permit- 
ted them to consider them at all,. but that where the con- 
fession pointed to a substantive fact, from which guilt 
could be inferred or established, the law deemed it com- 
petent proof, and cautioning them that inference was not 
conviction, and that the independent facts brought to light 
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by the confession must be established: by other proof than 
the confession itself; they were permitted to consider the 
confession as a circumstance in connection with the facts 
thus developed in reaching a conclusion as to his guilt, of 
which they must be satisfied from all the evidence, includ- 
ing the fact that the confession was made beyond a rea- 
sonable doubt. ‘ Although confessions made by threats 
or promises” (says Wharton’s Criminal Evidence, §678) 
“are not evidence, yet if they are attended by extraneous 
facts, which show that they are true (the italics ours), any 
such facts thus developed, and which go to prove the crime 
of which the defendant was suspected, will be received as 
testimony; e. g. where the party thus confessing points out 
or tells where the stolen property is, or where he states 
where the deceased was buried, or gives a clew to other 
evidence which proves the case. But if, in consequence 
of the confession of the prisoner thus improperly drawn 
out, the search for the property or person in question 
proves ineffectual, no proof of confession or search will be 
received. And in case of larceny, the property must be 
identified by other evidence as that which was actually 
stolen.” This succinct statement of the law is supported 
by «a number of cases, English and American, referred to 
and cited in the foot-notes to the text. Two of these we 
especially invoke; Laros vs. The Commonwealth, 84 Penn. 
St. 200, where Chief Justice Agnew, who delivered the 
opinion of the court, pointedly says (p, 209), “ An admis- 
sion, not competent as a confession, is admissible when its 
truth is proved by the revelation of the fact by search.” 
See also Sampson vs. The State, 54 Ala. 241. The dis- 
covery made in consequence thereof involves the admis- 
sion of the confession so far as it relates to such discovery. 
The reason for rejecting confessions improperly obtained 
is, their liability to prove false by reason of the motive 
which induces them, but when they are corroborated and 
confirmed by the discovery to which they lead, the reason 
for their rejection ceases, and ratione cessante, ipsa lex 
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cessat.. So far as we can understand the scope and bear- 
ing of this charge, it goes to this extent and no farther. 
The failure to test the competency of the confession by 
an inquiry preliminary to their admission, thereby allow- 
ing them to make an improper impression upon the minds 
of the jury, doubtless influenced the presiding judge to 
deliver this charge, limiting and restraining the force and 
effect which such admissions would have without it, and 
was, in fact, more favorable to the defendant than if the 
motion of his counsel had prevailed and the testimony, 
without more, had been rejected. We might and probably 
ought to have declined to consider the general exception 
made to this charge in which no specific error is alleged 
or pointed out. If the case, in our opinion, had not been 
clear upon the proof, we should have been less reluctant to 
interfere and to arrest the execution of the sentence. 
Judgment affirmed. 


SEYDEN vs. THE STATE OF GEORGIA. 


1, The verdict was demanded by the evidence. 

(a) Where the accused admitted that he opened his tippling house 
on Sunday and furnished the bottle of liquor for which he received 
thirty-five cents, it was no justification of this act to state that two 
parties approached him, one of whom stated that he was cold and 
his companion had a chill, and that defendant believed such 
was the fact and furnished the spokesman with the liquor. 

2. There was no error in refusing to charge as follows: ‘‘If the tip- 
pling-house was opened for any cause or purpose which the law 
would justify or excuse, and if any of those facts be shown, the 
defendant would be entitled to be acquitted.” 

(a) Nor in refusing to charge as follows: “If the defendant opened 
the tippling-house in order to give whiskey toa man who he be- 
lieved was sick, and if, in good faith, it was opened for no other 
cause or purpose, he would be entitled to be acquitted.” 

(b) Nor in refusing to charge that the jury had the right to deter- 
mine whether the facts showed that he was justified in opening 
his tippling-house on Sunday. 

(c) If a fire should break out on the premises, or in the vicinity, the 
proprietor would be justified in opening the house to remove his 
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goods to a place of safety, or if one on the spot or in the vicinity, 
should be stricken down with sudden illness, requiring prompt 
treatment, and the house should be opened for the purpose of fur- 
nishirg liquor as a remedy, and the liquor should be supplied in 
suitable quantities, then the act of opening the house on Sunday 
would be excused. But no such emergency appeared in this case. 

. The omission to charge as to the force and effect to be given to 
the defendant’s statement did not hurt him, and will not require 
a reversal, it not appearing that the attention of the court was 
called thereto, or that any request for him to charge thereon was 
made. 


. Where, in a criminal case, the defendant introduced no evidence, 
but made a statement, he was entitled to conclude the argument 
in the case; and this is an important right, and its denial will 
generally cause a reversal of the decision of the lower court. But 
where the evidence demanded a verdict of guilty, an erroneous 
ruling will not require a reversal, except where the presiding 


judge has expressed or intimated an opinion on the facts of the 
case. 


November 9, 1886. 


Criminal Law. Charge of Court. Practice in Superior 
Court. Verdict. Before Judge Apams. Ohatham Supe- 
rior Court. December Term, 1885. 


In addition to the report contained in the decision, it is 
necessery to add only that the following were among the 
grounds of the motion for a new trial: 

(1)-(2) Because the verdict is contrary to law and evi- 
dence. 

(3) Because the court declined to give in charge the 
law governing the right of a prisoner to make a statement 
and the force and effect to be given such statement. [The 
court stated in a note that he did not charge as to the ef- 
fect of the prisoner’s statement, but was not requested so 
to do.] 

(4) Because the court ruled that a certain bill, purport- 
ing to have been a claim by the prosecutor against the de- 
fendant, and read by the prisoner in his statement and as 
part of it for the purpose of showing the animus of the 
prosecutor and the object of the prosecution was evidence ; 





OCTOBER TERM, 1886. 107 


Seyden vs. The State of Georgia. 


that the defendant could not read it as part of his state- 
ment; and that his doing so was the introduction of evi- 
dence, which took away his right to conclude the argument. 
And because the court refused to allow defendant’s coun- 
sel to withdraw the bill, he stating that he had been mis- 
led by previous rulings on the subject. 

The motion was overruled, and the defendant excepted. 


GARRARD & MELpRiM, for plaintiff in error. 
F. G. puBtenoy, solicitor-general, for the State. 


Hat, Justice. 


The defendant was convicted for keeping open a tip- 
pling-house on the Sabbath day, and moved for a new trial 
on various grounds. 

1. The verdict, so far from being unauthorized by the 
evidence and contrary to law, was imperatively demanded 
by both. The proof is clear that the house was open on 
several Sundays within two years before the bill of indict- 
ment was found. On one of these occasions, the defendant 
admitted in his statement that he opened it and furnished 
the witness, Smoke, with a bottle of liquor, for which he 
received from him thirty-five cents. He sought to excuse 
himself for doing so because Smoke alleged that he was 
cold, and one Davy, his companion, had a chill, and de- 
fendant stated that he believed such was the fact. This, 
he insists, would justify him in opening the house on that 
day in order to furnish liquor for a man supposed to be 
sick, and whom he believed to be sick, though the man 
was going about. He did not furnish it, however, to this, 
but to another man; and the quantity shows this was a 
mere pretence and device to excuse his violation of the law. 

2. The court properly refused to charge his written re- 
quests in the words following: 

(a) “If the tippling-house was open for any cause or 
purpose which the law would justify or excuse, and if any 
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of those facts be shown, the defendant would be entitled 
to be acquitted.” 

(6) “If the defendant opened the tippling-house in order 
to give whiskey to a man who he believed was sick, and 
if, in good faith, it was opened fox no other cause or purpose, 
he would be entitled to be acquitted ;” and 

(c) “ You have the right to determine whether the facts 
show that he was justified in opening his tippling-house 
on Sunday.” 

It is true that the justice who pronounced the decision 
of the court in Sanders’ case, 74 Ga., did, in a general 
way, say that if a tippling-house was opened on Sunday 
for any cause or purpose which the law would justify or 
excuse, the defendant would be entitled toan acquittal, but 
no cause or purpose was specified which would amount to 
a sufficient excuse or justification for such an act. If fire 
should break out on the premises or in the vicinity, the 
proprietor would be justified in opening the house to re- 
move his goods to a place of safety; or if one on the spot 
or in the vicinity should be stricken down with unmistak- 
able, dangerous and sudden illness, requiring prompt treat- 
ment, and the house should be opened for the purpose of 
furnishing liquor as a remedy, and the liquor should be 
supplied in suitable quantities, then the act of opening the 
house on Sunday would be excused. Such emergencies, 
however, do not frequently arise, and when they occur, no 
one would think of prosecuting for a violation of the law; 
and if such a prosecution should be instituted, no court 
would tolerate it. There was, however, nothing approach- 
ing such a case in this instance. It is scarcely doubtful 
if the alleged sickness was not feigned for the express pur- 
pose of affording a pretext to the proprietor of the dram- 
shop for opening his doors and prosecuting his business in 
violation of the plain provisions of the law, and it is cer- 
tain that the liquor was not furnished to the man thought 
by the keeper to be sick, but to his companion, who was 
cold but healthy, and in a quantity much larger than was 
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required as a dose of medicine. The principle invoked by 
this request was inapplicable to the facts in proof, and ‘the 
court properly declined to charge it. 

3. The omission to charge as to the force and effect to 
be given to the defendant’s statement as evidence did not 
hurt him, and we doubt. not, if the court’s attention had 
been called to the omission, he would promptly have 
given in charge the law applicable to the point. No charge 
was requested upon the subject, and if desired, it should 
have been asked. We are not to assume, contrary to what 
the record discloses, that the defendant considered it im- 
portant, or that he was at all anxious to have laid prom- 
inently before the jury the facts embodied in his state- 
ment. We are inclined to think that the course pursued, 
and of which he now complains, was rather cause for con- 
gratulation than otherwise. 

4. It is true that the making of a statement by the de- 
fendant, where he introduces no other evidence, entitles 
him to conclude the argument in the case, and that this is 
an important right, and its denial will generally cause a 
reversal of the decision of the lower court. Chapman, 
next friend, vs. Atlanta and West Point Railroad,74 Ga. 
547; Phelps vs. Thurman, Jd. 887. We hold that the 
presumption arising from the denial of the right is that 
the party thus deprived of it has been injured. These 
several rulings are now approved as perfectly correct, both 
as general propositions as applicable to the facts of the 
cases in which they were made; but the presumption in 
the one case, and the effect declared in the other, are not 
of such universal application as to admit neither of excep- 
tion nor of qualification, when compared with other rules 
regulating the grant of a new trial, or when there are facts 
in the case absolutely inconsistent with the presumption 
arising ordinarily from withholding the conclusion. The 
presumption is not of such aconclusive nature and tend- 
ency as to work an estoppel; it is, at most, a disputable 
presumption, which may be overcome by proof, and here 
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it was overthrown by the most convincing and irrefraga- 
ble proof, viz. the admission of the defendant that he did 
open his tippling-house on Sunday and furnish, for a con- 
sideration of money then paid, a bottle of liquor, upon an 
occasion for an alleged cause which we have shown would 
neither justify nor excuse the act. We areof opinion that 
the verdict was demanded by the evidence, and that 
another hearing, if the law be regarded, would result in 
the same way; and where this is the case, as has been 
frequently held, the new trial will be refused, except 
where the judge, during the progress of the trial, has ex- 
pressed or intimated his opinion as to what has or has not 
been proved, or as to the guilt of the accused; if the court 
in which the opinion was intimated does not grant a new 
trial, then this court is imperatively required to hold it 
error and reverse the decision with such direction as it 
may lawfully give. Code, §3248 
Judgment affirmed. 


Monses vs. THE STATE OF GEORGIA. 


Under the statute, a tippling-house must be closed on the Sabbath 
day, and if the owner keep it open but for a moment, it is a viola- 
tion of the statute; and there is no purpose for which the statute 
authorizes such a house to be opened. There was no error in so 
charging. 

(a) The verdict is amply sustained by the evidence. 

November 9, 1886. 


Criminal Law. Charge of Court. Before vudge ADAMs. 
Chatham Superior Court. December Term, 1885. 


Monses was indicted for keeping open a tippling-house 
on Sunday, and on his trial, was convicted. He moved for 
a new trial on several grounds, only one of which need be 
set out: 

Because the court charged: “If it be a tippling-house, 
it must be kept closed during the entire time, and if it be 
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open for a single moment for any purpose, the law is vio- 
lated.” The error assigned in this charge was that if was 
illegal, in that it lays down a wrong rule of law, excluding 
from the jury the right of determining whether, under the 
facts, the tippling-house was open for any cause or pur- 
pose justified under the law. The motion was overruled, 
and the defendant excepted. 


GARRARD & MELpR1M, for plaintiff in error. 


F. G. puBienon, solicitor-general, for the State. 
BLANDFORD, Justice. 


The court charged the jury that if the accused was the 
owner of a tippling-house, and if he kept it open but a 
moment on the Sabbath day, for any purpose, he is guilty. 
This charge is assigned as error, and is the main ground 
relied on here by the plaintiff in error. Under the statute, 
a tippling-house must be closed on the Sabbath day, and 
if the owner keep it open but for a moment, it is a violation 
of the statute; and there is no purpose for which the stat- 
ute authorizes such a house to be opened. The charge of 
the court being right, the exception thereto falls. The 
verdict is amply sustained by the evidence. 

Judgment affirmed. 


RosENBROOK vs. THE STATE OF GEORGIA. 


1. It is most manifest, from the evidence in this case, that the defend- 
ant was guilty of the offence of keeping open a tippling-house on 
the Sabbath day. 

. Section 4710 of the code, which provides that the cases on the 
criminal docket shall be called in the order in which they stand 
on that docket, unless the defendant be in jail, or otherwise, in the 
sound discretion of the court, is directory and not mandatory. 
The exception, ‘‘or otherwise in the sound discretion of the court,” 
confers the right on the judge to use that discretion in taking up 
a case out of its order. Even if the judge had no right to call the 
docket and take up a case out of its order, before a party could 
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be heard to object, he must show injury td himself, resulting from 
the act of the court. 
November 9, 1886. 


Criminal Law. Laws. Practice in Superior Court. 
Before Judge Harpren. City Court of Savannah. Feb- 
ruary Term, 1886. 

Reported in the decision. 

GARRARD & MELpRIM, for plaintiff in error. 


F. G. puBranon, solicitor-general, for the State 


BLANDFORD, Justice. 


The plaintiff in error was indicted and found guilty for 
the offence of keeping open a tippling-house on the Sab- 
bath day. He moved for a new trial, which was refused ; 


he excepted, and error is assigned thereon. 

That the accused was guilty is most manifest from the 
evidence in the case. The main question insisted on is, 
that the court erred in calling the case out of its order as 
it was placed on the docket, the accused objecting thereto, 
but assigning no special reason why he was injured or oth- 
erwise prejudiced in the court so doing. But he relied on 
section 4710 of the code, which section enacts that the 
cases on the criminal docket shall be called in the order 
in which they stand on the docket, unless the defendant 
be in jail, or otherwise in the sound discretion of the court. 
This statute is directory only and not mandatory. 2d. The 
provision, exception or statement, “or otherwise in the 
discretion of the court” contained in the section, it would 
seem, settled the right of the judge to call the docket in 
his discretion ; and 3d, even if the judge had no right to 
call the docket and take up a case out of its order, before 
a party could be heard to object, he must show injury to 
himself resulting from the act of the court. 

Judgment affirmed. 
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Tue Port Roya anp Avueusta Ramuway Company ef al. 
vs. BRANCH et al. 


There is equity in this bill, and the demurrer thereto was properly 
overruled. 


(a) The three companies were properly joined as parties defendant 
to such a bill. 


November 23, 1886. 


Railroads. Bonds. Contracts. Parties. Equity. Be- 
fore Judge Roney. Richmond Superior Court. April 
Term, 1886. 


Reported in the decision. 


J. B. Cummine; A. R. Lawton; J. Ganagt, for plain- 
tiffs in error. 


Foster & Lamar; Frank H. Mitcer; Wm. K. Minuer, 
for defendants. 


Jackson, Chief Justice. 


The bill is brought by Thomas P. Branch and others 
against the Port Royal and Augusta Railroad Company, 
the Augusta and Knoxville Railroad Company, and the 
Central Railroad and Banking Company of Georgia, alleg- 
ing the indebtedness of the first named company to them 
on certain bonds, issued in consideration of the two million 
and a half bonds owed by the Port Royal Railroad Com- 
pany, the predecessor of the Port Royal and Augusta Rail- 
road Company, and to meet which bonds the said road and 
all connected with it or appurtenant to it were sold and 
vpought by the Union Trust Company of New York, and 
reconveyed to the successor of the said Port Royal Com- 
pany, to-wit, the defendant first named, in consideration 
of which the said successor company executed a mortgage 


of all its rights, franchises and property to said Union Trust 
v 78-8 
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Company, in trust for the security of the bondholders of 
bonds then issued by the said new company; that this 
issue of bonds consisted of two series, the one amounting 
in all to two hundred and fifty thousand and the other to 
one million five hundred thousand dollars, the latter to be 
inferior to the former and to have its coupons paid out of 
net earnings of the road after expenses and repairs and 
the interest on coupons‘of the first series were paid; that 
this latter class, thus to have coupons paid out of net earn- 
ings alone, is that to which the complainants’ bonds belong; 
that the Central Railroad and Banking Company have a 
majority of these bonds, and thereby, the holders of bonds 
being entitled to vote, absolutely controls the Port Royal 
and Augusta Railroad Company, and has obtained, in effect, 
from the Port Royal and Augusta one hundred and fifty 
thousand dollars of bonds of $500.00, the interest of which 
at 6 per cent. per annum is paid it, as well as a sinking 
fund of $6,000.00 per annum, while not a cent is paid on 
complainants’ interest or coupons, or has been since those 
were issued for the Central ; that the Central was cogni- 
zant of this issue of $1,500,000 worth of bonds, and made 
this arrangement with the Port Royal and Augusta with 
full knowledge of the priority of complainants’ bonds, and 
had thus with the Port Royal and Augusta absorbed a large 
portion of the only fund complainants could reach to pay 
any sum at all on their coupons, and having absolute con- 
trol over the Port Royal and Augusta, would continue so 
to absorb this fund as absolutely to make the said coupons 
worthless and the bonds of little or no value. 

The bill alleges, in substance, again that the Port Royal 
and Augusta has been constrained by the Central to lease 
the Augusta and Knoxville Railroad, to assume its indebt- 
edness, and thus to become weaker and weaker and less 
able to pay its obligations on complainants’ coupons and 
bonds; that this is all to the interests of its own road, and 
not of the Port Royal and Augusta; that they are rival 
roads to the sea, and the Central not only extends its own 
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business by having the Port Royal and Augusta to lease 
the Augusta and Knoxville, but to do so the more effect- 
ually, it manages so as to destroy certain improvements, 
wharves, etc. at Port Royal, and to lessen the through 
freights to Port Royal in order to increase its own to Sa- 
vannah; that the ownership of these bonds is wlira vires 
on the part of the Central, and its control of the Port 
Royal thereby illegal and in the teeth of the objects for 
which the Port Royal and Augusta was chartered, and so 
is the lease of the Augusta and Knoxville. 

The bill prays for account of the moneys paid to the 
Central’s bonds, or their coupons and sinking fund to be 
restored, for injunction against future like conduct, and for 
rescission of the lease and general account. 

On demurrer for want of equity and other special gounds, 
some generally by all defendants and others severally by 
each, the court held that there was equity in the bill and 
overruled the demurrer. Error is assigned on that judg: 
ment and specific points connected therewith. 

There is abundant equity in the bill. The three corpor- 
ations are so linked together by the nexus of injurious 
conduct towards the complainants as to induce equity to 
hold them together as necessary parties. The equity to 
have account for the net earnings, and especially that por- 
tion for the coupons and sinking fund paid on account of 
the Central’s issue, and that expended outside of necessary 
repairs for the Port Royal road to keep it in high condi- 
tion, and that used to pay debts of the Augusta and Knox- 
ville, seems apparent, unless the issue of the $1,500,000 
bonds are to be repudiated and the coupons go unpaid. 
We prefer, however, that the case be fully tried on the 
answer as well as bill before we adjudicate all the ques- 
tions, and waive further discussion. 

Judgment affirmed. 





116 SUPREME COURT OF GEORGIA. 


Linder vs. Benson & Company. 


LINDER vs. Benson & CoMPANY 


Since the act of October 15, 1885 (acts 1884-5,p. 96), a judgment against 
the garnishee is a condition precedent to a judgment on the bond 
given to dissolve the garnishment. Therefore where it appeared 
from the answer of the garnishee that none of the funds in his 
hands were subject to garnishment, it was error to enter up a judg- 
ment against the principal and sureties in the bond given to dis- 
solve the garnishment. 

(a) That act took effect from and immediately after its passage, 
and applied to cases then pending as well as to those there- 
after commenced, and to judgments already obtained as well as 
those obtained subsequently. 

(b) Where, six days after the approval of that act, a bond was given 
to dissolve the garnishment, conditioned to pay the debt, instead 
of as prescribed by that act, it was not a statutory bond, and 
judgment could not be rendered on it as prescribed by the statute. 
If it were a good common law bond, it would have to be enforced by 
suit, and would be subject to the defence that the effects in the 
hands of the garnishee were exempt from the debt sought to be 
enforced. 

(c) Directions given to the superior court. 


November 23, 1886. 


Garnishment. Bonds. Laws. Practice in Supreme 
Court, Before Judge Lumpxsy. Hart Superior Court. 
March Term, 1886. 


Reported in the decision. 


Hopegs & Vanpuzer, for plaintiff in error. 


A. G. McCurry ; T. W. TEASLEY, by brief, for defendants. 


Hatt, Justice. 


An act of the General Assembly, providing in what 
way garnishments may be dissolved, approved October 15, 
1885 (acts, p. 96,) by its first section prescribes a bond 
with good security, payable to the plaintiff and condi- 
tioned for the payment of the judgment that shall be ren- 
dered on the garnishment, and authorizing the plaintiff to 
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enter up judgment on the bond against the principal and 
his sureties as judgment is entered against securities on 
the appeal, whenever the judgment is obtained against 
the property or fund against which the garnishment was 
issued. The second section requires the garnishee to file 
his answer, stating what he is indebted to defendant, or 
what effects belonging to him he had in hand at the time 
of the service of garnishment, or what he had become 
indebted to defendant, or what effects belonging to defend- 
and had come into his hands between the time of serving 
the summons and answering the same, and if the court 
should decide that the funds or property in the hands of 
the garnishee were subject to garnishment, had not the 
same been dissolved, then the court was required to enter 
up judgment against the defendant and his securities. 
The act expressly repeals all laws and parts of laws in 
conflict therewith. By its terms, it goes into effect “from 
and immediately” after its passage, and applies to cases 
then pending or thereafter to be commenced, and to judg. 
ments that had been obtained as well as those thereafter 
obtained, in which garnishments have been or may be is- 
sued. From this it is evident that a judement against 
the garnishee is a condition precedent to tne judgment 
that may be rendered against the defendant and his co-ob- 
ligor sureties in the bond to dissolve the garnishment. 
In the case at bar, the bond for the dissolution of the 
garnishment was taken six days after the approval of this 
act, and contained a condition for the payment of the 
debt, instead of that prescribed by the act. The condi- 
tion was that prescribed by the statute which this act re- 
pealed, and although the garnishee answered, the justice 
of the peace refused to enter up judgment against him 
on the answer, but proceeded to judgment against the de- 
fendant and his surety on the bond given to dissolve the 
garnishment, albeit he was of opinion that the debt due 
from the garnishee to the defendant and the effects in his 
hands belongirs to him were not subject to the garnish- 
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ment, had it not been dissolved, since they were for rent 
from the homestead set apart for the defendant’s family. 
This was deemed immaterial in fixing the liability of the 
obligors in the bond to dissolve the garnishment. 

The superior court affirmed these several rulings, upon 
certiorari sued out and prosecuted by the defendant and 
his surety and endorser. This judgment to which they 
except, we think, was erroneous and should be set aside; 
in fact, we are of opinion that the bond given to dissolve 
the garnishment was such an one as no judgment could be 
rendered on; it was certainly not good as a statutory bond, 
for it did not comply with the requirements of the statute 
then of force, nor was it valid under the former act, for 
that had been repealed when it was executed. As acommon 
law bond, if it can be regarded in that light, upon which 
we give no opinion, it would have to be enforced by a reg- 
ular suit against the obligors, and such a. suit would be 
open to the defence that the effects in the hands of the 
garnishee were exempt from the debts of the defendant, 
unless it could be shown that the homestead itself, or the 
income from it, was liable under some one of the excep- 
tions specified in the constitution, which, we believe, is not 
insisted upon in this case. We therefore order and 
direct that the judgment dismissing the certiorari be 
set aside; that a judgment be entered sustaining the 
same; that the judgment rendered in the justice’s court 
against the obligors in the bond be vacated and annulled; 
that the garnishment proceeding be dismissed; that the 
garnishee be required to pay to the defendant, Smith, 
the amount he admits to be due, either in money or as 
rent in kind, or the value thereof, arising from his use and 
occupation of the homestead premises ; and that the plain- 
tiff in execution be required to pay the cost, not only of 
the certiorari, but all costs accruing in the justice court 
on account of the garnishment, as well as the costs incur- 
red for bringing the case to this court, including those with 
which they stand chargeable in this court. 

Judgment reversed. 





OCTOBER TERM, 1886. 


The City Council of Augusta vs. The Central Railroad et a/. 


Tue City Counci, or Aveusta vs. THE CENTRAL Raltt- 
ROAD et al. 


The right to tax railroads and the property used by them in their 
business as common carriers, is reserved to the State, and no mu- 
nicipal corporation has any power to lay such a tax. Therefore 
where the ordinance of a city ‘‘ to fix the annual and specific taxes 
. . + On business occupations and professions for the year 1886, 
and to provide for the collection of the same,” levied a tax of $500 
on all railroads, and executions were issued therefor, their en- 
forcement was properly enjoined, it appearing that the complain- 
ant companies did no other business in the city except such as was 
authorized by their charters as carriers of freight and passengers. 


November 23, 1886. 


Tax. Railroads. Municipal Corporations. Before Judge 
Roney. Richmond Superior Court. October Term, 1886. 


Reported in the decision. 


Joun 8S. Davinson, for plaintiff in error. 


J.C. C. Buack; J. GANAHL, for defendants. 


BLANDFORD, Justice. 


The defendants in error exhibited their bill against plain- 
tiff in error to enjoin an execution issued by the city coun- 
cil, under an ordinance which purports to “ fix the annual 
and specific taxes of the city of Augusta on business oc- 
cupations and professions for the year 1886, and to pro- 
vide for the collection of the same,” to-wit, “on all rail- 
roads, five hundred dollars,” which executions were issued 
against defendants in error. The bill was demurred to 
for want of equity by the city of Augusta. The demurrer 
was overruled by the court, and he granted the injunction. 
To this ruling the city of Augusta excepted, and error is 
assigned in overruling the demurrer to the bill. 

The ordinance of the city, taxing railroads, is not a tax 
on business occupations. A railroad itself does not carry 
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on any business occupation; it is merely property ; it is 
not a person or an individual, so as to be an inhabitant or 
resident of the city of Augusta. If a railroad company, 
which is a corporation, should carry on a business in the 
city of Augusta, such as warehouseman, broker, drayage 
or commission business, etc., it would be liable to be taxed 
as any other person carrying on a like business. But if 
the railroad company merely does such business as they 
are authorized to do under their charter as carriers of 
freight and passengers, then there is no authority in the 
city of Augusta to levy a specific tax against them for such 
business or occupation ; but the right to tax such corpora- 
tions is reserved to the State by the act of the legislature 
of 1874, page 103. This act provides that a return shall 
be made by the presidents of all railroad companies in this 
State to the comptroller-general, and that the property be 
taxed as the property of other people of this State. There 
is no authority vested in any city in this State to levy and 
collect such tax, except there be property in such city 
owned by a railroad company disconnected with the op- 
eration of such road. See City of Albany vs. Savannah, 
Florida and Western Railway, 71 Ga. 158. From what 
has been said, it appears that there was no error in over- 
ruling the demurrer and granting the injunction. 
udgment affirmed. 


EVE, commissioner, vs. SIMON. 


Tn counties where liquor is allowed to be sold, the county commis- 
sioners (if there be any) are intestced with discretion to grant or 
refuse licenses to retail; and if they refuse such a license, a man- 
damus will not be granted to compel them to issue it. 


November 23, 1886. 


Liquor. License. County Matters. Before Judge 
Roney. Richmond Superior Court. April Adjourned 
Term, 1886. 
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Beazley, ordinary, for use, vs. Kendrick, administrator. 


Reported in the decision. 


M. P. Fostgr, by Foster & Lamar, for plaintiff in ¢rror. 
SaLeM Dutcuer, by brief, for defendant. 
BLANDFORD, Justice. 


The defendant in error applied to the commissioner 
of Richmond county for license to retail spirituous liquors. 
The license was refused by the commissioner, and upon 
application to the superior court, the court awarded a 
mandamus to compel the commissioner to issue the 
license to defendant in error. To this decision the eom- 
missioner excepted, and here say that the court erred in 
granting the mandamus. 

We do think a mandamus will lie to compel the com- 
missioner to perform an act which the law leaves discre- 
tionary with him to do or not. The law expressly de- 
clares that he shall have power to grant the license or 
refuse the same. Code; §1419. This law has never been 
repealed by any subsequent legislation, but is stiil of fore 
in those counties where liquor is allowed to be sold. 

Judgment reversed. 


BEAZLEY, ordinary, for use, vs. KENDRICK, administrator 


One B., being a prisoner, instructed his step-son to collect a sum of 
money due him and invest it for his family. The step-son collected 
the money, purchased a piece of land, took a bond for titles in his 
own name, and gave the vendor a mortgage on the land for the 
balance ui the purchase money, holding the bond for titles for 
B’s family. Upon his release from prison, B. ratified what hed 
been done. He subsequently died. His widow paid the balance 
of the purchase money and took a deed to herself. B. having died 
on the place, his administrator put down the land in the inventory 
of the estate, but on finding no sort of writing giving title te B., 
under the above stated facts, he did not administer it: 

Held, that this was not a breach of his bond as administrator, sud 
did not give the children of B. a right to recover on such bond. 
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(a) This was not the creation of an express trust by parol, but the 
instructions of a principal to an agent; and if a trust was created, 
it was executed. The administrator could not have recovered for 
the widow, and a failure to proceed against her was not a breach 
of his bond. . 

(b) If the children of B. have any right of action, it is not against his 

administrator, but against the widow or person in possession of 

and claiming title to the land. 


November 23, 1886. 












Administrators and Executors. Bonds. Trusts and 
Trustees. Actions. Before Judge Lumpxiy. Taliaferro 
Superior Court. February Term, 1886. 





Reported in the decision. 


W. D. Torr; W. M..& M. P. Regs, for plaintiff in 


error. 









F. H. Cottey; Taos. E. Watson, for defendant. 


Jackson, Chief Justice. 


This suit is brought by the ordinary, for the use of 
two of the children of John M. Brown, against Ken- 
drick, administrator, and his surety on the administration 
bond. The question is, whether a certain tract of land be- 
longed at his death to the intestate or to his wife. If to 
the estate, he has made breach of the bond; if not, he has 
not, and there can be no recovery. The sum of the facts 
is, briefly, that Brown gave some money to be invested for 
| his wife and children. He was in prison, and instructed 
: | Garrett, his step-son, to collect from one West abouta 
thousand dollars that he owed him, and to invest it for his 
family. Garrett collected the money and bought the land 
in controversy, taking bond for titles in his own name, giv- 
ing the vendor a mortgage on the land for $500.00, bal- 
ance of purchase price, holding the bond for titles for 
Brown’s family. Brown, on his release from prison, rati- 
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fied what Garrett had done. At Brown’s death, Mrs. 
Brown paid the $500.00 mortgage to the vendor and took 
his deed. Brown died on the place, and Kendrick put the 
land in the inventory, but on finding no sort of writing 
giving title to Brown, he did not administer it, in the light 
_ of the foregoing facts. 

Was his bond broken? The jury found that it was not ; 
the court approved the finding by refusing a new trial, 
and error is assigned on various grounds, but the real issue 
is as statedabove. We do not think that, upon these facts, 
the administrator would be bound to risk a lawsuit touch- 
ing this property. When he investigated and ascertained 
all about it, and could find no title at all in his intestate, 
except the possession of the lahd, which was also that of 
his wife and family; and when he ascertained, moreover, 
that hisintestate, through his agent, Garrett, had made the 
investment for the wife and children, and had done so by 
the agent, in consequence of his inability, being a prisoner, 
and when he was free had ratified, by parol, the course 
that the agent pursued throughout; and moreover, that 
the mortgage had been paid up by Mrs. Brown, and that 
the title was put in her by the vendor to Garrett, Brown’s 
agent, we do not see how an administrator could well do 
otherwise than acquiesce in the matter and leave it to the 
heirs at law, if they saw fit to contest so strong an appa- 
rent title as Mrs. Brown held. 

Counsel for plaintiff in error insisted that it would be 
to create an express trust by parol evidence to set up the 
action of this agent in the collection and investment of 
this money by direction of Brown. It appears to us to 
be no more an express trust than any action of the agent 
by instructions of the principal would be. Every direc- 
tion to collect and invest involves trust in one sense of 
the word, but an express trust is created and manifested by 
agreement of the parties, and this agreement must be in 
writing. Code, §§2309, 2310. This is hardly an agree- 
ment of parties, but rather merely an instruction to an 
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agent to collect and invest for the benefit of his family. 
But if it be an express trust, the principal and agent be- 
ing the parties to the agreement, it was executed when the 
investment was made by the agent and he took the bond 
for titles in his name for the benefit of the family, and 
when executed, though created by parol, it is irrevocable. 
Perry on Trusts, vol. 1, §77; Gordon vs. Green and wife, 
10 Ga. 534. So far from revoking what was done, Brown 
ratified the transaction, leaving the bond for titles in Gar- 
rett’s name at his death. How could his administrator 
revoke it by any act of his? So that when Brown died, 
leaving the title in this condition, that is, in the name of 
Garrett, the implied trust, which was raised in behalf of 
his wife or family, remained for their benefit; and when 
Mrs. Brown ‘paid up the mortgage, turned over the bond 
for titles to the vendor and took his deed to herself, the 
entire transaction then became a complete bar to Brown’s 
administrator, and he could not recover or hold the land 
in the capacity of administrator of Brown’s estate, and 
cannot be made liable for a breach of his bond. Code, 
§§2316, 3194. Even should there be doubt about the ab- 
solute execution of the trust, yet there can hardly be such 
a breach of the bond in this case, such carelessness or neg- 
ligence, as would make the administrator responsible on 
the bond, as indicated before. 

If Mrs. Brown took the entire title to herself, the reme- 
dy is against her by the other subjects of Brown’s bounty 
and instructions to Garrett, for she will hold that legal title 
in trust for them as well as herself. If the heirs general 
of Brown, or any of them, wish to test the question furth- 
er, and insist on their right to the land from the facts here, 
or additional facts that they may ascertain, let them sue 
Mrs. Brown, or whomsoever is in possession and claiming 
title at law or in equity for it, and if they shall show title 
in their ancestor, they may recover, unless the conduct of 
that ancestor and these views of the law of this case chall 
have the effect to deter them from such an effort. On this 
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bond against the administrator and sureties, there can be 
no recovery, is the practical result of the case now. 
Judgment affirmed. 


Mayo vs. Keaton, administrator. 


Where exceptions of fact are filed to an auditor’s report, the jury 
must pass upon them seriatim; and this requirement cannot be 
met by finding an aggregate amount for one party, or by finding 
generally for the other. 


(a) While verdicts are to be given a reasonable intendment, and 
may be construed where the jury have expressed their meaning 


in an informal manner, the court cannot supply substantial omis- 
sions. 


(b) Where no exceptions are filed to the reports of auditors or mas- 
ters, the court may decree upon them; but when exceptions are 
filed involving questions of fact, they must be passed upon in the 
manner above indicated before any decree can be rendered. 


February 26, 1887. 


Auditors. Verdict. Practice in Superior Court. Be- 
fore Judge Bower. Dougherty Superior Court. April 
Term, 1886. 


Reported in the decision. 


G. J. Wrieut; R. Hopss; D. H. Pore; L. Arnuer, for 
plaintiff in error. 


W. E. Smitu; R. F. Lyon; D. A. Vason, for defendant. 


Haut, Justice. 


This case was tried upon exceptions made by both par- 
ties to the auditor’s report. The jury, contrary to the in- 
structions of the court, failed to find on the exceptions 
seriatim, but returned a general verdict in favor of the 
complainant for a specified amount of money. This ver- 
dict was received and entered on the minutes of the court, 
without objection on the part of the defendant as to its 
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sufficiency when it was so received. A motion for a new 
trial, upon this and several other grounds, was made, and 
was overruled by the court; to which ruling the defendant 
excepted. It is conceded by counsel for the complainant 
that the finding was not in accordance with, but directly 
opposed to, law, but they insist that the result upon the 
whole case was what it should have been, and that, if there 
was any error as to the amount found, it was against the 
complainant, and of this the defendant could not complain. 

The requirement is positive that the jury shall pass se- 
riatim on the exceptions, and it cannot be met by finding 
an aggregate amount for one party or by finding generally 
in “avor of the other, as was expressly held in Poullain et 
al. vs. Poullain, 72 Ga. 412, and was substantially repeated 
in “he same case when it came before this court at the 
March term, 1886. (76 Ga. 420.) These exceptions were the 
only issues submitted to the jury, and the code (§3559) 
declares in express terms that “the verdict must cover the 
issues made by the pleadings.” While itis true that ver- 
dicts must have a reasonable intendment, and must be so 
corstrued as to prevent their being avoided except from 
necessity (code, §3561), yet it is equally true, that under 
no proper rule of interpretation or construction can an 
omission to find as to any one of those issues be supplied, 
as was held in Wood vs. Milly McGuire's Children, 17 Ga. 
361, and in Cobb vs. Wise, trustee, et al.,71 Ga. 103, where 
it was said: “* While verdicts are to be given a reasonable 
intendment, and may be construed where the jury have 
expressed their meaning in an informal manner, the court 
cannot supply substantial omissions.” 

Where no exceptions are filed to the reports of auditors 
or masters, the court may decree upon them, but when ex- 
ceptions are filed, they must be passed upon in the manner 
above indicated before any decree can be rendered. 
Where questions of fact are involved in litigated cases, 
they must be decided by a special jury selected as in cases 
of appeals; but if there be no such question, or the mas- 
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ter’s report unexcepted to covers all such questions, the 
judge may render a decree without the verdict of a jury. 
Code, §4206.* There was nothing, under these rules of 
law, upon which a decree could be rendered in this case 5 
and this dispenses with the consideration of the case on 
its merits, as claimed by the contending parties, and ren- 
ders it wholly unnecessary and improper to consider other 
questions made. 
Judgment reversed. 


Munro, surviving partner, vs. Moopy & Fry. 


There was sufficient evidence to sustain the verdict, and there was 
no abuse of discretion in refusing to set it aside on the ground that 
it was contrary to law and evidence. 

. Where it is sought to set aside a verdict on the ground that it was 
rendered in consequence of corrupt and wilful perjury, it should 
appear that the person charged with the perjury has been thereof 
duly convicted, and that the verdict could not have been obtained 
without the evidence of such perjured person. Neither of these 
conditions exists in this case. 

. A witness on the trial having testified as to the point on which the 
newly discovered testimony bore, such newly discovered testimony, 
which was merely cumulative as to what such witness swore, or 
tended to impeach the statements of another witness, did not re- 
quire a new trial. 


February 26, 1887. 


New Trial. Perjury. Evidence. Before Judge Bower. 
Decatur Superior Court. May Term, 1886. 


Reported in the decision. 
DonaLpson & Hawes, for plaintiff in error. 


Maston O’Neac; O. G. GurRuey, for defendants. 


*The bill in this case was filed in 1873; the auditor’s second report was filed 
November 25, 1884; exceptions were filed February 28, 1885, and others added by 
amendment subsequently. (Rep.) 
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Hatt, Justice. 


Moody & Fry sued Munro, as surviving partner of Munro, 
Clary & Co., to recover the value of a raft of timber which 
the plaintiffs alleged belonged to them, and which they 
had sold to the defendants, to be paid for when it should 
be delivered at Apalachicola. The defendants also had 
other timber, which they had themselves cut and prepared 
from the forest, and which they contended formed this raft. 
The issue submitted was as to the identity of this timber; 
and upon that point the evidence was conflicting. The 
jury found that it was the plaintiffs’ timber, and a motion 
was made fora new trial on various grounds, and was over- 
ruled; whereupon the defendant prosecuted this writ of 
error to reverse the judgment rendered on that motion. 

1. There was sufficient evidence to sustain the finding, 
and the judge does not seem to have exercised his discre- 
tion improperly in refusing the motion upon these grounds. 

2. One Bussey was sworn as a witness for the plaintiffs 
in the case, and a motion was made for a new trial on the 
ground that Bussey was in the Georgia penitentiary at the 
time the raft in question was carried from Baconton to 
Bainbridge, and thence to Apalachicola, and therefore 
could not have been engaged as one of the hands who car- 
ried it down the river. They alleged that they discovered 
this fact after the trial was over, and introduced affidavits 
to show that Bussey was in prison during the time covered 
by this transaction. They allege that the verdict was pro- 
cured by the “ perjured evidence” of this witness, and 
for that reason should be set aside. But we think that, 
without his evidence, there was enough in the proof made 
by the other witnesses to sustain the finding. By the code, 
$3591, where a verdict has been obtained, it may be set 
aside and held to be of no effect if it appears that it was 
rendered in consequence of corrupt and wilful perjury ; 
but this can only be done where the person charged with 
the perjury shall have been thereof duly convicted, and 
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where it shall appear to the court that the verdict could 
not have been obtained without the evidence of such per- 
jured person. Richardson vs. Roberts, 25 Ga. 671; Ske- 
toe vs. Griffin, 30 Ga. 300. Neither of the conditions upon 
which this verdict could be set aside exists in this case. 
Bussey has not been duly convicted of the alleged perjury, 
and the verdict, as we have seen, could have been obtained 
without his evidence. 

3. It appears, from the testimony of one witness sworn 
in the case, that Bussey was in the chain-gang during the 
transportation of this timber from Baconton and Bain- 
bridge to its destination. The evidence was, therefore, 
merely cumulative, and could have been introduced solely 
for the purpose of impeaching the witness. Either one 
of these facts would have been unavailing to set aside the 
verdict on the ground of newly discovered evidence. There 
was no other ground seriously insisted on or urged in the 
argument of counsel in this case. 

Judgment affirmed. 


HARRELL vs. BROXTON. 


. There was enough evidence in this case to warrant the jury in 
finding that the consideration of the notes sued on had failed, and 
in concluding that the plaintiff took them with notice of dishonor. 
2. If one receives a note after it is due, the non-payment at maturi- 
ty is notice to him of dishonor, and he takes it subject to all the 
equities existing between the original parties thereto; and if there 
be several notes, constituting one transaction, but due at different 
times, the fact that one is overdue and unpaid is notice to the 
purchaser of all to put him on his guard as to each. 


February 26, 1887. 


Promissory Notes. Consideration. Notice. Before 


Judge Simmons. Dooly Superior Court. March Term, 
1886. 


Reported in the decision. 
v 78-9 
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Martin & Cocuray, for plaintiff in error. 
JorDAN & Watson; W. L. Grice, for defendant. 


BLANDFORD, Justice. 


The plaintiff brought his action against the defendant 
upon two promissory notes, one for $100, due December 
Ast, 1882, and one for $160, due October 1st, 1883, both 
dated August 18th, 1882. The defendant filed a plea of 
failure of consideration. The jury returned a verdict for 
the defendant upon the issue formed upon this plea. The 
plaintiff moved the court for a new trial, upon the ground 
that there was not sufficient evidence to sustain the ver- 
dict. The court overruled the motion, and this is assigned 
as error. 

Upon the trial of the case, the defendant was sworn as 
a witness, and he testified that the consideration of the 
notes was the purchase of one engine from Levi H. Har- 
rell, the payee of the notes ; that the engine was purchased 
for the purpose of ginning cotton; that the same was 
worthless and would not gin more than forty or fifty 
pounds of cotton per day; that he had a skilled machinist 
to try to runit, but he failed; that he had to buy a new en- 
gine; that the whole transaction was had with L. H. Har- 
rell, the payee; that he met the plaintiff frequently, but 
he never said anything about the notes and his owning 
them, nor did he demand payment thereof; that at the 
time of the maturity of the $100 note, Watson, defend- 
ant’s counsel, had it; that he could not say that the plain- 
tiff did not own the $160 note before it was due; that the 
engine was fired up and run, but did not gin; that when 
he bought the engine, nothing was said about warranting 
the same ; that it was fired up and run, but no cotton was 
put in ; that he tried it three or four days and could do 
nothing withit ; that he saw L. H. Harrell at Watson & 
Lewis’s, at Hawkinsville, and afterwards at the association, 
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and told him if he would come and make it good, he would 
have nothing more to say; that he had notified him before 
that he could not make it work; that he offered him -$50 
and the engine to take it back; that Harrell dodged the 
defendant when he told him to come and run the engine, 
and finally told him ne had no time to bother with it; and 
that the plaintiff never did tell him he owned the note, and 
L. H. Harrell never did tell him that plaintiff owned the 
note, nor any one else. 

“Old man ” Broxton testified that the engine was worth- 
less for ginning. J. C. Fullington testified that he saw 
the engine, and it would not gin ; the boiler was four-horse 
power and the engine six-horse power; nothing was 
the matter with the engine, but the boiler was too small 
for the engine; he considered it worthless as it was for 
work; he leveled it and fixed it up, but could not make it 
perform when there was any cotton in the gin. 

Levi H. Harrell was sworn for the plaintiff, and testified 
that he owned the $100 note, but that his son, the plain- 
tiff, owned the $160 note, and had continuously owned it 
since before it was due. He traded it in good faith to his 
son for a horse; he /:as the horse now; he sold the engine 
to the defendant, but has never owned the $160 note since 
before maturity; he did not sue it and never gave it to 
Kibbee & Martin to sue; he did not give the plaintiff any 
notice of defence against the note. Witness owned the 
engine two years, and ginned all the neighborhood cot- 
ton; one year he. ginned 118 bales of cotton with it, 
and the other, 126; he ginned three bales a day; he did 
not warrant it and refused to warrant it, but told the de- 
fendant what he had done; he fixed it up and showed the 
defendant how it would work; the plaintiff lived at the 
witness’s house at the time the defendant bought the en- 
gine; is now married and lives near witness, and is wit- 
ness’s son; witness never did tell the defendant that his son 
owned the $160 note, or that he had traded it to his son; 
does not know that defendant knew it. 
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1. This is all the testimony submitted in the case, and 
the impression left upon the mind is that there was some- 
thing left out; there is a lack of completeness about it. 
Juries are taken from the neighborhood because they are 
supposed to know something about the facts of the case, 
the maxim of the common law being vicini vicinorum pre- 
sumuntur scire; and this maxim can be well applied to 
this case. The jury may have concluded, from the fact 
that the son lived with the father before and at the time 
he sold the engine to the defendant, that he knew the con- 
sideration of the note sued on, and that he also knew that 
the engine was worthless. 

2. Furthermore, it appears that the $100 note now be- 
longs to L. H. Harrell. It became due in 1882. The $160 
note became due in 1883. The plaintiff is in possession of 
or was in the control of, the $100 note. He brought suit 
upon it in his own name, and yet it belongs to the father. 
It may be that the plaintiff never became the owner of 
the $160 note until after the $100 note was overdue; and 
if such was the fact, then the law is, that if the holder re- 
ceives the note after it is due, its non-payment at maturity 
is notice to him of dishonor, and he takes it subject to all 
the equities existing between the original parties thereto ; 
and if there be several notes constituting one transaction, 
but due at different times, the fact that one is overdue and 
unpaid, is notice to the purchaser of all to put him on his 
guard as to each. Code, §2786. 

So we cannot say that there was no testimony to sup- 
port this verdict, and that there is nothing upon which the 
jury might have founded the verdict in favor of the de- 
fendant. The presiding judge who tried the case is satis- 
fied not to disturb the verdict; and we cannot say that 
there was error in his refusing to grant this new trial, and 
the judgment is affirmed. 
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WILLIAMS vs. Haynes e¢ ai. 


Where a bill in equity contained allegations which showed the com- 
plainant to be entitled to relief in equity, but at the hearing, the 
complainant failed to sustain such allegations by proof; and 
where the bill alleged and the proof showed that one of the de- 
fendants was indebted to the complainant on a promissory note; 
it was proper to dismiss the bill, there being no equitable circum- 
stances connected with the complainant’s claim on the note, and 
no reason being shown why the remedy at law was not full, com- 
plete and adequate. Equity will not take cognizance of a plain 
legal right. 


December 7, 1886. 


Equity. Practice in Superior Court. Before Judge 
Estes. Hall Superior Court. August Term, 1886. 


On December 8, 1885, Mrs. Rebecca Williams filed her 
bill against Thomas A. Haynes e¢ ai., alleging, in brief, as 


follows: On January 6, 1867, she married Thomas Wil- 
liams. Prior to that time, she was a widow, owning a lot 
of land. Williams took entire charge of her property and 
endeavored to change the ownership of it to himself and 
his two children by a former marriage. He sold her per- 
sonal property, and spent or converted the money. He 
then endeavored to induce her to allow him to sell her 
home, and in spite of her repeated refusals, sold it, in the 
summer of 1880, to Haynes, who knew all the facts, and 
who agreed to give Williams his notes for $2,000. She 
was old and feeble and afraid to offend her husband, though 
unwilling to sign the deed. By means of persuasion on 
the part of her husband, Haynes, and Deaton (a friend 
of hers whom they had induced to see her), she reluctantly 
signed the deed, but upon condition that Haynes would 
pay her $1,000 of the money, to which he assented, and 
Williams promised that if Haynes did not pay her, he 
would. $450 have been paid her on the notes made to her, 
leaving a balance due, which Haynes refuses to pay. Wil- 
liams used the notes he received partly in payment of his 
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ee 


debts and partly in payment of land bought from Deaton. 
She and her husband moved upon the land which he thus 
bought, and lived there until about 1882, when, on account 
of his cruelties, she was compelled to leave him. He died 
in 1882, and his two daughters remained in possession of 
the place and claimed title to it. Complainant is eighty 
years of age, has no home, no property and no means of 
support. Haynes has sold a part of the property which 
he purchased to one Simpson, and is trying to sell the bal- 
ance, and is threatening to leave the State. The two 
daughters of Williams are trying to sell the land their 
father bought, and where he lived at his death. Complain- 
ant’s signature to the deed to Haynes was obtained by du- 
ress, fraud and misrepresentation, and the deed is void as 
title. Haynes and the daughters of Williams are insolv- 
ent, and the land Williams bought from Deaton belongs, in 
equity, to complainant. Simpson purchased from Haynes 
with full knowledge of all the facts. The prayers were, 
that the deeds made to Haynes and Simpson be cancelled 
and the title decreed to be in complainant; that if this 
could not be done, a decree be rendered against Haynes 
for the full amount of the principal and interest yet due 
complainant, and the land decreed to be subject thereto; 
that the lands purchased from Deaton be decreed to be the 
property of complainant; and for general relief, injunc- 
tion and subpeena. 

By amendment, the daughters of Williams were stricken 
from the bill. The defendants answered the bill, denying 
fraud, notice, etc. Haynes claimed a reduction in the 
amount of the notes because, he alleged, there were not as 
many acres of land as the deed conveyed. 

On the trial, the complainant offered evidence in sup- 
port of the allegations of her bill. She is eighty-five years 
of age. Her first husband died in 1865, and she married 
Williams in 1867. He had no property. He negotiated 
a sale of her land to Haynes in 1880 for $2,000, the latter 
giving his notes tocomplainant for $1,000 and to Williams 
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for the other $1,000. She was unwilling to the trade, and 
Haynes knew it, but she finally signed the deed. There 
is still due on her notes $550. Haynes paid Williams all 
or a large part of the notes given him, and Williams 
bought a parcel of land from Deaton for $400, paying a 
part of the purchase price and leaving $240 still due. 
Haynes lived near complainant, and knew she got the land 
sold him from her first husband. 

Deaton, as a witness for complainant, testified that 
Haynes asked him to witness the papers in a trade he was 
making with complainant and her husband for the land; 
that Simpson, the father-in-law of Haynes, wrote the deed 
and Deaton wrote the notes; that when the papers were 
ready, Williams asked witness to bring in complainant; 
that he went out and found her at the well; that she said 
she did not know what to do, and felt that if she signed the 
deed, she would never have a home again ; that witness did 
not say much to her; and that they went into the house, 
where she said, “ If I sign these papers, I want to be certain 
that I get my part of the money,” to which Williams replied 
that she would get it, and if Haynes did not pay her, he 
would. She then signed the deed, and Williams took half 
the notes and witness the others for complainant. She 
seemed to sign the deed willingly, and the witness did not 
see or hear anything to force her to sign. 

On the close of complainant’s testimony, the court dis- 
missed the bill, and she excepted. 


Duntap & Tuompson, for plaintiff in error. 


Craup Estes; J. M. Towery, by W. F. Frypiey, for 
defendants. 


BLANDFORD, Justice. 


The question in this case is this: Where a bill in 
equity contains allegations which show the complainant 
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entitled to relief in equity, and at the hearing, the plain- 
tiff fails to sustain such allegations by proof, and when 
the bill alleges and the proofs show that one of the de- 
fendants is indebted to plaintiff by promissory note, is it 
proper to dismiss the bill, there being no equitable cir- 
cumstances connected with the plaintiff’s claim on the 
note, and nothing being shown why the plaintiff’s remedy 
is not full, complete and adequate at law? We think the 
court did right to dismiss plaintiff’s case. The plaintiff 
being entitled to no equitable relief, as shown by the proofs 
in the case, there was nothing left in the case to authorize 
a decree for plaintiff. It is well settled that equity will 
not take cognizance of a plain legal right. Code, §3095; 
36 Ga.545. Hence, we think that when plaintiff failed 
to show that she was entitled to relief in a court of equity 
for and on account of any matters alleged in her bill, it 
was properly dismissed at the hearing. 
Judgment affirmed. 


VELVIN vs. HALL e¢ al. 


- Where no assignment of error is made in the bill of exceptions on 
the ground that the court below refused to dismiss an appeal, that 
ruling cannot be considered here. 

. On an appeal from a justice’s court, in a suit for damages to per- 
sonalty, the jury found that the damages exceeded $100 and were 
beyond the jurisdiction of the court. Nojudgment appears in the 
record as entered on this finding, but the motion for a new trial 
states that the plaintiff was dissatisfied with the verdict and judg- 
ment in the case, and in the statement of the case at the head of 
the motion for a new trial is an entry of ‘‘ verdict and judgment 
for defendant.’’ The motion fora new trial was overruled: 

Held, that there is enough in the record to show that the case was 
determined against the plaintiff and to require a consideration of 
the grounds of his motion for a new trial. 

. The refusal of a motion to dismiss an appeal from a justice’s court 
furnishes no ground for a motion for a new trial before a jury, and 
cannot be considered where the only assignment of error is on the 
refusal of a new trial. 

. Ina suit for damages to personalty in a justice’s court, it is the 
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amount of damages laid in the summons, or the declaration at- 
tached thereto, that fixes the jurisdiction, and not the verdict or 
amount of damages proved ; and all over the amount so laid can 
be written off. Therefore, in an appeal from a justice’s court, it 
was error to charge that if the evidence showed the damage ex- 
ceeded the sum of one hundred dollars, the justice’s court did not 
have jurisdiction, and the jury should find for the defendant on 
that ground, 

While generally it may be a correct principle that the jury may 
add interest to damages from the time the damage was committed, 
and that they cannot find interest separately from the principal, 
yet where it was in issue whether the amount involved was beyond 
the jurisdiction of the court, it was error to charge that interest 
on damages from the time when due could be added and should 
be made part of the principal damage. 


December 21, 1886. 


Practice in Supreme Court. Practice in Superior 
Court. New Trial. Appeal. Jurisdiction. Justice Courts. 
Damages. Charge of Court. Before Judge ApDamson, 


Carroll Superior Court. April Term, 1886. 


To the report contained in the decision, it is necessary 
to add only that suit was brought in the justice’s court for 
$100 damages to a horse and mare; that the evidence for 
the plaintiff tended to show that the damages claimed 
were the result of hard riding; and that there was evi- 
dence tending to prove that the damages exceeded $100. 


R. A. Massey, for plaintiff in error. 
J. V. Epge; Oscar Reess, for defendants. 
J AcKSsoN, Chief Justice. 


1. This suit was brought by Velvin against Saffold and 
others, for damage done to a horse and mare, in a justice 
court; the plaintiff recovered before the justice one hun- 
dred dollars; the defendants appealed to the superior 
court, and the plaintiff to a jury in the justice court. 
When the case came up for trial in the superior court, a 





138 SUPREME COURT OF GEORGIA. 


Velvin vs. Hall et al. 


motion was made to dismiss the appeal there, because an 
appeal was entered in the justice court first to a jury there. 
The court refused to dismiss the appeal, on which refusal 
we find no assignment of error in the bill of exceptions, 
and it cannot be considered here, though pressed in the 
argument. 

2. The case went on to trial upon its merits, and the jury 
found a verdict as follows: 

‘*We, the jury, find the damages to exceed the jurisdiction of the 
court, being in excess of one hundred dollars.’’ 

Upon this verdict no judgment was entered, so far as 
can be found in this record, and it stands without more in 
the court below, except that a motion is made stating that 
“the plaintiff being dissatisfied with the verdict and judg- 
ment in this case, comes, during the said term and before 
the adjournment thereof, and moves the court for a new 
trial upon the following grounds,” setting them out, and 
except that at the head of this motion the case is stated, 
with the entry opposite in brackets, “Verdict and judg- 
ment for defendant, April term, 1886, Carroll superior 
court.” On this motion, so stated, a rule nész is granted 
and the facts of the grounds verified by the presiding 
judge. ‘Therefore it must be that a judgment for defend- 
ant was entered upon this verdict, though appearing no- 
where else than in these recitals, so far as can be discov- 
ered by us, because the court so recognized in this motion, 
and approved and made record in this way of the fact that 
judgment was entered. 

We are thus particular, because, if no judgment had 
been entered for defendant, the plaintiff could not well 
bring this writ of error here, inasmuch as the verdict stand- 
ing as made by the jury, would be construed in his favor 
rather than against him, its intendment being that the jury 
found one hundred dollars and more as his damages, and 
the more could be written off to bring the case within the 
jurisdiction, as has been often held by this court. We 
think, therefore, that the motion for a new trial, on the 
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grounds therein made, must be passed upon as it stands. 

8. The first ground is no ground for a new trial before the 
jury, it being a motion to dismiss the appeal addressed to 
the court, upon which no assignment is made, except the 
general refusal to grant the new trial, and which has al. 
ready been disposed of for want of a specific assignment 
of error. 

4. It was error in the court to charge,as alleged in the 
second ground, “that if the evidence showed the damages 
exceeded the sum of one hundred dollars, the justice court 
did not have jurisdiction, and the jury should find for the 
defendant on that ground.” It is the amount of damages 
laid in the declaration, or, in justices’ courts, in the sum- 
mons, or appended to it, that fixes the jurisdiction, and not 
the verdict or amount of damages proved, and all over that 
laid can be written off. See Giles, ordinary, for use, etc., 
vs. Spinks et al., 64 Ga. 205, and cases there cited, and 
many others in our reports. So that to instruct the jury 
that the finding must be for the defendant, as the judge 
seemed, by the judgment he recognized as entered, to think 
the verdict of this jury had done,— 

5. So also the court erred in the charge that interest on 
damage from the time then made could be added, and 
should be made part of the principal damage, under the 
facts here and the jurisdictional issue submitted by him, 
because when the suit was brought and the damage just 
done, the court might have had jurisdiction,even on his 
own view of the law, but when tried, as it was, some two 
years afterwards, interest added would swell the damages 
beyond the jurisdiction. The principle that the jury may 
add interest to damages from the time the damage is com- 
mitted is sound, and that it cannot be given or found as in- 
terest separate from principal, is equally sound ordinarily ; 
but when the court was pressing a wrong view of juris- 
dictional law upon the jury, to swell the principal so as to 
oust wrongfully, the jurisdiction was error. Who can tell 
but that the excess of the verdict over one hundred dol- 
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lars was made up of interest? If so, this charge alone, 
casting doubt upon the clearness of the meaning of this 
verdict by unusual terms, hurt the plaintiff. We had 
thought to interpret the verdict and direct judgment there- 
on for one hundred dollars damages; but the fact that 
judgment is recognized by the court as being already en- 
tered upon the verdict for the defendants, would make it 
appear that we had annulled a judgment when no point 
had been made on it by assignment of error thereon. To 
reach the justice of. the case according to law, it is neces- 
sary to have it tried again; andit is so ordered. 
Judgment reversed. 


JAMES vs. JAMES ef al., administrators. 


A motion for a new trial was set by order in vacation, and the movant 
was required to prepare a brief of the evidence at the time and 
place set for the hearing. _The movant appeared, but counsel for 
the opposite party, being sick, was absent, and by order of the 
judge, the case was postponed, to be heard on the fourth Monday 
in January thereafter, during the term of the superior court in 
which it originated. The movant was ready, with the brief, all 
the time: 

Held, that when the case was called in its order on the motion docket, 
and the brief of evidence was presented for approval, it was error 
to dismiss the motion for new trial because the brief of evidence 
had not been approved and filed on the fourth Monday in January. 
The case having been continued to the next regular term, the su- 
perior court had full jurisdiction thereof. 


December 21, 1886. 


New Trial. Practice in Superior Court. Before Judge 
Harris. Douglas Superior Court. January Term, 1886. 


Reported in the decision. 
W. A. James, for plaintiff in error. 


No appearance for defendants. 
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BLANDFORD, Justice. 


This was a motion for new trial, and arule nse was 
granted, returnable before the judge in vacation at Car- 
rollton in chambers. The order required movant to pre- 
pare a brief of the evidence. At the time and place for 
the hearing, movant appeared, but the counsel for the op- 
posite party did not; he was sick; and the case, by the 
order of the judge, was postponed to be heard the fourth 
Monday in January thereafter, during Douglas superior 
court, in which court the motion originated. Movant was 
ready with brief all the time. The case was reached on 
the motion docket and called in its order. The movant 
presented the brief of evidence and asked for its approval 
by the court. A motion was made by respondents to dis- 
miss the motion for new trial because the brief of evidence 
had not been approved by the presiding judge and filed 
by movant on the fourth Monday in January, as the order 
in vacation continuing the case provided. The court sus- 
tained the motion and dismissed the motion for new trial, 
and to this decision movant excepted, and assigns error 
thereon. 

When the judge continued the motion to the next regu- 
lar term of Douglas superior court, and the term arrived, 
the superior court of that county had full jurisdiction of 
the whole case, by the law, not depending upon any con- 
sent or agreement of the parties or their counsel; and 
when the case was called in its order on the motion docket, 
the court should have examined the brief of evidence, and 
if correct, approved it and heard and determined the case, 
unless a further day was given to the parties to be heard. 
Such is the rule as has been recognized in previous decisions 
of this court. The brief of evidence, as approved by the 
court, becomes a part of the record without regard to the 
agreement of counsel. The movant, in a motion for new 
trial, must prepare the brief of evidence and submit the 
same to the presiding judge, and he may, if he chooses, 
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submit it to the opposite party and hear such suggestions 
as he may make as to its correctness; but the judge must 
determine its correctness, and when so altered, if necessary, 
as to make it speak the truth, he must approve the brief, 
and this can be done at any time before the motion is heard, 
if heard in term. It is error to dismiss the motion, where 
the same is heard in term before the hearing, because the 
brief has not been approved. This is so because the whole 
matter is before the court upon the motion for new trial, 
and everything necessary to be done, which will enable the 
party to be heard on his motion, the court should direct to 
be done. But when the case is to be heard in vacation, 
then the order granted in term becomes the law which 
regulates the hearing, and must be complied with; and if 
the hearing is postponed to the next term, then the case 
is to be heard and determined under the law regulating 
such trials and cases. We do not say that the judge, in 


granting a rule nisz fora future hearing, may not impose 
terms on the parties with which they may be compelled 
to comply or have the case dismissed; this is within the 
discretion of the court. But in the present case, the mov- 
ant did all he was required to do; and it was error to have 
dismissed his case. 

Judgment reversed. 


McDow.ELt vs. SUTLIVE et ail. 


1. Where one claiming title to land brought ejectment therefor against 
the tenant in possession, and by agreement of the defendant and 
counsel for the plaintiff a consent verdict was rendered, finding 
for the plaintiff four-sevenths of the property and for the defend- 
ant three-sevenths, this was conclusive on the parties and their 
privies; and in a subsequent action of ejectment, brought by one 
who claimed under a sheriff’s sale made under a judgment against 
the real claimant, under whom the tenant in possession had held, 
and a grantee under the plaintiff in the original ejectment suit, 
the parties could not trace their right to the premises further back 
than the judgment in ejectment; nor could they rely on the title 
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involved in that issue, and which existed at the time the verdict 
was taken, to overturn it. 

Although the term of the tenant in possession may have ended 
before the rendition of the judgment, yet as he remained in pos- 
session during the trial and after the verdict was rendered, the 
presumption is that he remained there as tenant in common of the 
parties, and in subordination to the title of the person under whom 
he held. Nor could he attorn to the plaintiff in ejectment and 
become his tenant, without having first surrendered the posses- 
sion to the person under whom he held. 

(a) There can be no adverse possession against a co-tenant until 
actual ouster, or exclusive possession after demand, or express 
notice of adverse possession. 

(b) When the plaintiff in the original ejectment cause conveyed the 
entire land to another, who took possession thereunder, this op- 
erated as a disseisin and ouster of the other tenants in common, 
and would have barred their rights after the expiration of seven 
years from its execution, but that time had not elapsed before the 
bringing of this suit. 

Substantial improvements made on the land of a permanent char- 
acter, and their value, might have been shown as a set-off against 
mesne profits, had the offer of such evidence been specific and 
made at the proper time; but where, after the close of the testi- 
mony and pending the argument, counsel for defendant offered in 
general terms to produce evidence to show such improvements, 
and that they were worth more than the mesne profits claimed, 
and stated that he had intended to make such proof, but had unin. 
tentionally omitted todo so, there was no abuse of discretion in 
refusing to reopen the case and admit the testimony. 

Where, pending the introduction of testimony, a recess was taken 
by the court, and the jury were allowed to disperse, under instruc- 
tions not to suffer any one to talk to them about the case; and 
where counsel for the plaintiff arose in open court and stated that 
he had learned that a juror named knew some facts about the 
case, and that he might desire to examine such juror as a witness 
after the recess, and asked the privilege of inquiring of him during 
the recess what he could testify ; and where the court, knowing 
the juror to be one of the most respectable citizens of the place, 
directed, over the objection of defendant’s counsel, that counsel 
for plaintiff might converse with the juror about that point and 
for that purpose only, stating that the other side could have the 
same privilege ; and where it seems that the privilege so granted 
was not abused, this furnishes no ground for a new trial. 

5. The verdict was justified, if not required, by the evidence. 


February 8, 1887. . 
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Judgments. Res Adjudicata. Ejectment. Estates. 
Landlord and Tenant. Prescription. Ouster.. Better- 
ments. Jury and Jurors. Practice in Superior Court. 
Before Judge Joun T. Crarke. Early Superior Court. 
April Term, 1886. 


Reported in the decision. 


E. C. Bower, by J. H. Lumpxtin, for plaintiff in error. 


R. H. Powe, by brief, for defendants. 
Hat, Justice. 


From this confused and intricate record, made so by for- 
mer proceedings in the case, we deduce the following 
facts: It appears that in 1869 or 1870, one Broadwater 
cultivated the premises in dispute as the tenant of 
Bethea. In the latter year, William H. Powell, and other 
parties under whom he claimed, brought ejectment against 
Broadwater to recover the land. To this suit Broadwater 
filed issuable pleas, but does not seem to have vouched his 
landlord as the real party. The case was tried in 1871, 
and by consent of counsel representing the parties, a ver- 
dict was returned finding four-sevenths of the lot in favor 
of the plaintiff, and the other three-sevenths in favor of the 
defendant. O n the first of September, 1871, three-sev- 
enths of this land was levied on by an execution in favor 
of Crawford against Bethea. At the sale under this levy 
Buchanan became the purchaser and afterwards conveyed 
to Sutlive. Wm. H. Powell conveyed the entire tract of 
land to McDowell by deed dated March 3rd, 1884. Buch- 
anan and Sutlive, on the 10th of March, 1884, brought 
ejectment on their several demises in Early superior court, 
against Enoch Warren, tenant in possession, and McDow- 
ell, who claimed to be the true owner of the land, to 
recover three-sevenths of the undivided interest thereof 
To this action the defendants pleaded the general issue and 
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prescription, but on the hearing there was a verdict in 
favor of the plaintiff, and the defendant made a motion 
for a new trial on various grounds, which was overruled, 
and thereupon he brought the case here for review. 

The first, second and third grounds of the motion are, 
because the verdict was contrary to law, evidence, the 
weight of evidence and the charge of the court. The 
fourth and fifth grounds of this motion are not verified by 
the presiding judge, and therefore cannot be considered. 

(6) The sixth alleges error in refusing to allow the de- 
fendant to introduce in evidence plat and grant to the lot 
of land in dispute, the objection being that the grant did 
not have the seal of the State attached to it, and on that 
account it was rejected, unless its absence could be ac- 
counted for. In attempting to account for its absence, the 
defendant showed that it was the original plat and grant 
which his immediate grantor had received from those un- 
der whom he claimed; that it then had the seal to it, which 
subsequently had been broken off by some accident, and 
which by oversight had been left at home by the witness, 
in Griffin, among some papers he had intended to bring to 
the court; that it was the seal to that grant and “was all 
right,” but was broken from the tape that attached it. The 
grant in this mutilated condition was presented to the court 
for inspection, and appeared, as alleged, to be genuine, 
having no other suspicious circumstances about it. The 
court held that, being accessible, it should have been pro- 
duced, that secondary evidence was not admissible, and 
that the best evidence of its genuineness was the seal 
itself. 

(7) That there was error in refusing to allow the de- 
fendant to prove that he had placed valuable improve- 
ments on the land by clearing it, making fences and 
building houses, which improvements were permanent and 
actual betterments, equalling in value if not more than 
the amount of mesne profits proved on the trial. This evi- 


dence was not offered until after the evidence had closed 
v 78-10 
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and the opening argument on all of the case, except as to 
the rents, had been concluded, counsel stating that he had 
intended to make the proof offered, but had unintentional- 
ly omitted to do so. 

(8) Because there was error in the charge to the jury 
that, “One who buys land at sheriff ’s sale, which is sold as 
the property of a defendant who had been in possession 
of it after the date of the judgment, is not required to go 
hack and show regular title in the defendant in fi. fa. All 
that is necessary to make out the title prima facie is to 
show a valid judgment, levy and sale, and that the defend- 
ant in fi. fa. had such possession as would prima facie 
show the land subject to the levy. Upon this being shown, 
plaintiff would have a right to recover, unless the defend- 
ant could show that the defendant in fi. fa. did not have 
title at or after the date of the judgment, or that the de- 
fendant in the case had since acquired a better title.” 

(9) Because the court erred in allowing counsel for the 
plaintiff, without the consent of counsel for the defendant, 
to have a private consultation with a member of the jury, 
after the jury had been selected and sworn to try the case, 
and a portion of the evidence had been introduced on 
both sides. The consultation was allowed for the purpose 
of ascertaining the facts to which the juror could testify 
in the case, it being shown that counsel had no further 
consultation with the juror than to ascertain what his testi- 
mony would be. In certifying this ground, the judge 
makes the following explanation: The regular time for 
recess having arrived, he permitted the jury to disperse, 
instructing them to suffer no one to talk to them about the 
case during the recess; and thereupon, one of the counsel 
for the plaintiff arose in open court, and stated that a juror 
(naming him) knew, as he had learned, some facts about 
the case, and that he might desire to examine him after 
the recess, asking the privilege of inquiring of him in the 
recess what he could testify. The court, knowing the 
juror to be one of the most respectable citizens of the 
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place, against the objection of defendant’s counsel, directed 
that plaintiff’s counsel and the juror might converse about 
that point, and for that purpose only, stating that the other 
side could have the same privilege. 

(10) The tenth ground is a mere repetition and en- - 
largement of the first three grounds of the motion. 

(11) Because the court erred in refusing to allow the 
defendant to introduce a deed from Wm. Hale to Morris, 
dated 16th of July, 1853, which deed had been properly 
recorded and came from the proper custody; the deed 
having been objected to because of vague and insufficient 
description to identify the premises, or interest therein 
and thereby conveyed. The court rejected it, either as 
evidence of title or as a foundation to prove color of title. 

1. Neither party could trace his right to the premises 
in dispute farther back than the judgment in ejectment, 
rendered in Early superior court in 1871, in the suit at the 
instance of Powell et al. vs. Broadwater; that being a 
consent verdict, the parties to it were bound thereby, and 
could not rely upon the title involved in that issue, and 
which existed at the time the verdict was taken to over- 
turn it. It was conclusive as between them and their 
privies in estate, and they could not go behind it. This_ 
disposes of the sixth and eleventh grounds of the motion 
for new trial. The grant and deed offered in evidence 
and rejected, as set forth in that ground, were passed upon 
on the trial of that action of ejectment, and this dispenses 
with the necessity of considering the grounds upon which 
the rejection of this document seems to have been put by 
the court. It is true the defendant contended that he 
might set them up as independent title, notwithstanding 
the judgment in the ejectment suit. The code, however, 
($3362) speaks a different language. A judgment in eject- 
ment is conclusive as to the title between the parties 
thereto, unless the jury find for the plaintiff less than the 


fee. The finding in this instance was three-sevenths of 
the fee. 
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2. Although Broadwater’s term of renting from Bethea 
may have ended in 1870, before the rendition of the judg- 
ment, yet as he remained in possession of the land during 
the trial and after the verdict was rendered, the presump- 
tion is that he remained there as tenant in common of the 
plaintiffs in that ejectment suit, and in subordination to 
the title of Bethea. He agreed to become Powell’s tenant 
for the entire premises, and attorn to him as his landlord. 
This, under the law, he could not do without having first 
surrendered the possession to Bethea. He could not dis- 
pute Bethea’s title, nor attorn to another claimant while 
he was thus in possession. Code, §§2282,2283. There is, 
moreover, evidence in this record that, after the land was 
purchased at the sheriff's sale by Buchanan, Broadwater 
agreed to hold three-sevenths of the same as his tenant. 

There can be no adverse possession against a co-tenant 
until actual ouster, or exclusive possession after demand, 
or express notice of adverse possession. Code, §2303. 
Therefore, after the purchase by Buchanan of this three- 
sevenths undivided interest in the land, and the convey- 
ance by Buchanan to Sutlive, notwithstanding Broadwater 
claimed to hold for Powell, he held also for Sutlive. There 
is no evidence of any actual ouster in this case, or exclu- 
sive possession after a demand made on either or both 
Buchanan and Sutlive, and there is no pretence that any 
notice, express or implied, was ever given to them, or either 
_ of them, of any adverse holding by their co-tenant, or any 
one claiming to hold under him. 

The deed from Powell to McDowell to the entire tract of 
land, especially if McDowell took possession under it, as 
he seems to have done, operated as a disseisin and ouster 
of the other tenants in common, and would have barred 
their right to the property after the expiration of seven 
years from its execution. Norris et al. vs. Dunn et al., 70 
Ga. 796-800, citing Doe, ex dem. Horne, vs. Roe and How- 
ell, 46 Ga. 9. Seven years had not elapsed from that time 
to the bringing of this suit, and the plea of prescription, 
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under the circumstances, will not avail to defeat the action 
of the present plaintiff. There is nothing in the charge of 
the court, as set out in the eighth ground, that does not 
accord with these principles; and what we have said fully 
sustains the charge. 

3. The finding in this case being for three-sevenths of 
the premises and $66 mesne profits, and the improvements 
of the tract of land having been made by the defendant 
on the whole land, the offer of evidence to show that the 
improvements were worth as much as the mesne profits 
claimed by the plaintiffs, would have been proper, had 
that offer shown specifically in what these improvements 
consisted, and the value of each item thereof, so that the 
jury might have determined from the facts thus given in 
evidence whether such improvements were sufficient to 
set off the whole of the mesne profits the plaintiff had 
proved; but such was not the offer made. As stated in 
the seventh ground of the motion, it was merely proposed 
in a general way to show what the improvements were, 
nothing more being said about their value than that they 
were sufficient to extinguish the claim set up by the plain- 
tiff for mesne profits. This latter was matter of conclusion 
to be drawn by the jury from the facts in proof, and could 
not be stated by the witness; besides, the offer was not 
made until the close of the evidence in the case, and until 
after it had been partially argued. The judge was not 
bound to receive the evidence at that time, even under the 
statement made. It was discretionary with him, if it had 
been otherwise unobjectionable, to have allowed its intro- 
duction. That point of the trial having been closed, had 
it been reopened, this might have led to the introduction 
of further evidence on the part of the plaintiff, or might 
have forced a continuance of the case to enable him to get 
proof to meet this new evidence. It does not affirmatively 
appear that the defendant really suffered any injury for 
the want of this testimony, or that he could have reduced 
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the finding by the evidence offered. It is certainly incum- 
bent upon the party alleging error to show it. 

4, The ninth ground of the motion excepts to a permis- 
sion granted by the court to the party to converse with one 
of the jurors whom he wished to make a witness, upon a 
point to which he wished to use him asa witness. Itseems 
that he conversed with him upon no other subject, and 
that the privilege was not abused. Had defendant’s coun- 
sel seen proper to do so, he could have been present at 
the interview and guarded himself against any abuse of 
the privilege, as permission was given him to avail him- 
self of the same privilege. We know of no law that pre- 
vents a party from ascertaining what his witness is likely 
to prove, whether that witness be on or off the jury. It 
was proper, under the circumstances, to call the attention 
of the court to the matter, and to obtain permission to ex- 
ercise this privilege. We are satisfied it was not abused, 
and that the exception is therefore not well taken. 

5. So far from the verdict being contrary to law or evi- 
dence, it would seem to have been justified, if not imper- 
atively demanded, by both. 

Judgment affirmed. 


Foster & ACKERMAN ws. JONES.* 


1. Where, during two years, a husband and wife lived together on a 
farm held by her as a dower from the estate of a former husband, 
and during that time he acted as her general agent in connec- 
tion therewith and made purchases as such; and where, during 
the third year, he remained in possession of the farm and conduct- 
ed the entire business as he had done during the preceding years, 
and made purchases, purporting to be her agent, from persons 
who had known of his agency, and had no notice of its termina- 
tion ; if the wife knew of this traffic, and took no steps to stop it, 
or to put the parties on notice, she would be bound, even though 
he may not in fact have obtained the goods for her, but may have 
rented other land from the representative of the estate out of 


*Jackson, C. J., did not preside in this case, on account of providential cause. 
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which the dower was carved, and may have used the goods pur- 
chased on that farm. . 

. That the husband rented the balance of the farm in which his wife 
had her dower, from her former husband’s administrator, did not 
disprove his agency for her; nor was it a circumstance from which 
could be implied notice to strangers to this transaction, who had 
no knowledge of the altered character in which the husband con- 
ducted the farm, on which he remained in apparently the same 
way as in previous years. Nor was testimony as to such transac- 
tions admissible against strangers to them without notice. 

(a) The admission of evidence complained of in the fourth and fifth 
grounds of the motion for new trial was erroneous; the charge re- 
quested, as set forth in the sixth ground should have been given. In 
so far as the charges complained of in the seventh, ninth and tenth 
grounds of the motion restrict the charge requested, in its appli- 
cation to the case, they were wrong. 

(b) While it is true that a wife could not constitute her husband her 
agent for the purchase of goods on her credit, if they were to be 
used in the conduct of his business and for his benefit, if by that 
device she sought to render her estate liable for his debts or in 
that way to b2come his security, yet the facts did not warrant such 
a charge in this case. 


February 1, 1887. 


Husband and Wife. Principal and Agent. Evidence. 
Charge of Court. Before Judge Lawson. Morgan Supe- 
rior Court. March Term, 1886. 


Reported in the decision. 


McHenry & McHenry; Foster & Butter, for plaintiffs 
in error. 


Bitiups & Mustin, for defendant. 


Hat, Justice. 


The question upon which this case must turn is, whether 
the husband of the defendant was her general agent for 
the purchase of goods to supply her farm in the year 1883, 
and whether his dealings in that capacity during the pre- 
vious years of 1881 and 1882, and which were recognized 
by the defendant, authorized the vlaintiffs, who were cogn- 
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izant thereof, to deal with him as such general agent dur- 
ing the subsequent year, it appearing that they lived to- 
gether on the farm at that time, and there being no ap- 
parent change in its management; and whether the rulings 
of the court and the directions given to the jury were 
legal and proper, under the facts in proof. All the other 
points grow out of this main issue, and are subordinate or 
collateral to it. 

It appears from the record that the plaintiffs, as a firm, 
commenced business at the beginning of the year 1883, 
and consequently that the defendant had never, either by 
herself or agent, dealt with them jointly, on credit or other- 
wise, during the previous years; but it wasshown that Fos- 
ter, the senior member of the firm, had been a member of 
the firm of High & Foster, with whom during those years 
she had dealt through this agent, and whose accounts she 
had recognized and settled; that Ackerman, the junior 
member of the plaintiffs’ firm, had served High during those 
years as clerk in a separate business he carried on in 
an apartment opening into the store of High & Foster; and 
that he was familiar with the business of the firm of which 
his employer was a member, and whose place he took in the 
new firm. It further appears that, early in January, 
1883, the defendant’s husband applied to the plaintiffs to 
sell him goods on credit, which they refused to do, because 
they knew him to be insolvent; but when, as agent of the 
defendant, sometime subsequently, he asked that the goods 
be sold her on credit, the request was acceded to, and they 
opened an account with her, and shipped most of the goods 
purchased by the agent to her address, to the railroad 
depot nearest her residence. She denied the receipt of 
any of these goods, or the authority of her husband to act 
as her agent in their purchase. The farm that she owned 
and cultivated was her dower, taken on the land of her 
former husband, Mr. Zachary; her present husband had 
leased the balance of the tract for the year 1883 from the 
representativesof Zachary, where he carried on a farm on 
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his own account; and the goods purchased on her credit, 
it is claimed, were used on that farm. When the evidence 
was offered to establish these facts, the plaintiffs objected 
to it on various grounds, but it was received over their ob- 
jections. Someof these objections need not be considered, 
but there are others that must be examined and passed 
on. They are, that plaintiffs were no parties to the deal- 
ings between Zachary’s representatives and defendant's 
husband ; that they had no notice thereof, either actual or 
constructive, or of the altered relations in reference to the 
farm, brought about thereby between defendant and her 
husband, or of his misappropriation of the goods pur- 
chased from them on her credit. A verdict was returned 
in favor of the defendant, and the plaintiffs moved for a 
new trial, which was denied ; and to that judgment they 
excepted. The errors of law complained of will appear 
from the several grounds of this motion. 

The fourth and fifth grounds of the motion relate to the 
admission of evidence as to the dealings between the de- 
fendant’s husband and the administrator of Zachary, in 
relation to the lands, and in overruling plaintiffs’ objections 
thereto, as above stated. 

The sixth ground complains of the refusal of the court 
to charge, as requested by plaintiffs’ counsel in writing: 
“If the jury believe from the evidence that Jones was the 
general agent of his wife in carrying on her farming op- 
erations in 1881 and 1882, and such agency was known to 
Foster & Ackerman, and if they believe that Jones remained 
on the same farm in 1883, and no notice was given to Fos. 
ter & Ackerman or the public,in any manner, by Mrs. 
Jones or her husband, that the agency had ceased, then 
Mrs. Jones would be liable in this case for whatever the 
testimony shows was purchased by Jones, representing 
himself as such agent. Nosecret agreement between hus- 
band and wife, revoking a general agency, if they believe 
there was such general agency, could relieve the principal 
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from the acts of the agent purporting to be done for his 
principal.” 

(7) Because the court erred in charging the jury, if they 
were satisfied from the evidence that the farm was rented 
and run by Jones, that he rented it and bought the goods 
for the use of the farm, and that they were furnished to be so 
used, then Mrs. Jones was not liable. 

(8) Because the court erred in charging the jury, that 
Mrs. Jones could not constitute her husband her agent 
to purchase goods and have them charged to her, if they 
were to be used in the conduct of his business and for 
his benefit; an agency created under her hand and 
seal would be invalid for that purpose.—Objection, that 
the charge had a direct tendency to mislead the jury 
from the real question and issue in the case, plain- 
tiffs’ theory being that the goods were purchased for Mrs. 
Jones and to be used on her farm, and if not in her busi- 
ness, she had so acted in the past as to lead plaintiffs to 
believe it was her business; that they knew it was her 
business in preceding years, and if it had ceased to be hers 
and become her husband’s, she was bound to give notice 
of such change, and her failure to do so would operate as 
a fraud in these dealings with her husband under the idea 
that he was her agent, and she would, under these facts, 
be liable, whether Jones was really her agent or not. In 
this charge, the court took from the jury the consideration 
of all the evidence introduced by the plaintiffs going to 
show that Jones had been the general agent in the man- 
agement of the farm, and that he would be presumed to 
so continue until notice of the revocation of his agency ; 
and left with them the single question of whether he was 
her agent in the management of her business, regardless 
of any other facts or circumstances whatever, thus com- 
pelling a verdict for the defendant under the uncontra- 
dicted evidence of said defendant that Jones had rented 
the farm for himself in 1883. 

(9) Because the court erred in charging the jury as fol- 
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lows: “But if the goods were purchased by Jones as 
agent for his wife, and for her use and benefit, she is liable. 
Plaintiffs allege that he was her general agent in the pur- 
chase of the goods and in the management of her business. 
Look to the evidence and ascertain the truth of this asser- 
tion. If he was such agent in 1882 and 1883, and dealt 
with the plaintiffs’ firm in such capacity, they would be 
authorized to conclude, as a legal proposition, that such 
agency continued until they received notice of its termi- 
nation; that is, as long as he continued to manage her 
business ;”—objection being that the last clause of the 
charge, limiting it to the sole consideration as to whether 
Jones was managing her business or not, was error, and 
took away from the jury all the evidence going to show 
fraud on the part of the defendant, and bad faith in not 
making known that the agency had ceased, and confined 
the jury to the single question, whether it was Jones’s 
business or his wife’s. If Jones’s, then his wife was not 
liable. This charge did not submit the question as to her 
fraudulent concealment of revocation made in her evi- 
dence to the jury. 

(10) Because the court erred in charging the jury as 
follows: “Defendant’s liability is predicated on the agency 
of her husband.”—Objection, that the charge did not go 
far enough; that it covered only one of the questions, and 
not the others, It made no difference whether Jones, 
when he bought the goods, was agent or not for his wife in 
her business; she would be liable if she had so acted as to 
lead plaintiffs to believe he was heragent, and never gave 
them any notice to the contrary. 

(11) Because all that portion of the charge of the court 
concerning defendant and her husband purchasing goods 
together from Harris and Burr and Burney, was irrelevant 
and not authorized by the testimony, and tended to mis- 
lead the jury and give undue weight to the defendant’s 
evidence. 

The remaining grounds of the motion, the twelfth and 
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thirteenth, are too general, making no specifications of 
error upon which it would be proper for the court to pass. 

1. We do not think the agency of Jones was special, 
either as to the thing to be done or as to its duration. “A 
special agency properly exists when there is a delegation 
of authority to doa single act; a general agency prop- 
erly exists when there is a delegation to do all acts con- 
nected with a particular trade, business or employment. 
Thus, a person who is authorized by his principal to exe-_ 
cute a particular deed or sign a particular contract, or to 
purchase a particular parcel of merchandise, is a special 
agent. Buta person who is authorized by his principal 
to execute all deeds, sign all contracts, or purchase all 
goods required in a particular trade, business or employ- 
ment, is a general agent in that trade, business or em- 
ployment.” Story on Agency, §17. 

The proofs made by the plaintiffs as to Jones’s general 
agency for his wife in 1883, unless contradicted (and we 
shall presently see they were not), would lead us to 
the conclusion that he was authorized to act for her in that 
year. There can be no doubt that he was her general 
agent for the two preceding years; indeed, that fact is not 
contested ; and we think there is sufficient evidence that, as 
to the third parties who had knowledge of his previous 
dealings, he was her agent in 1883. During that year, he 
remained in possession of the farm and conducted the 
whole business as he had done for the two preceding years. 
If any change was made in his relations, it seems to have 
been known only to himself and wife, and perhaps to the 
administrator of Zachary. It is quite clear that it was 
never communicated to the plaintiffs or others having 
knowledge of the previous modes in which these parties 
dealt. It must be born in mind, too, that periodical state- 
ments of these accounts had been made out and forwarded 
to the defendant ; that some of the goods shipped and con- 
signed to her had been delivered by the railroad agents to 
her husband as her agent ; that she had seen a box of the 
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merchandise that was shipped and directed to her, in her 
yard ; that her attention was called to it and she inquired 
about it. These facts would render it very difficult to be- 
lieve that Jones was not her general agent in that year, or 
that, by her conduct, she wished to create that impression 
upon the public. If she knew that this traffic was going 
on, and took no steps to correct it, or to put the parties 
with whom he was thus dealing on notice to the contrary, 
then she would be liable to a graver imputation than that 
arising from mere negligence or indifference. Code, §2635, 
sub-section 3, declares that, where one party knows that 
the other is laboring under a delusion with respect to the 
property sold or the condition of the other party, and yet 
keeps silence, such concealment may in itself amount to 
afraud. The general agency of Jones for the two previ- 
ous years was known to the plaintiffs, who seemed 
to have dealt with her under that impression ; certainly in 
1883 she could not privately limit it so as to affect her 
rights. The real question upon this point is, whether the 
evidence was sufficient to establish the fact that Jones was 
held out, by her consent and knowledge, to those with whom 
he dealt in her name, as having authority to act as her gen- 
eral agent, whether he was in fact such or not; or else, 
whether there was enough to induce reasonably prudent 
persons, who had had previous dealings with him in that 
capacity, to believe that his agency still continued. 

2. We do not think that his agency was disproved, espe- 
cially as to third persons, by the fact that he rented the 
balance of the farm, in which his wife had her dower, from 
her former husband’s administrator, or that this was a cir- 
cumstance from which notice could be implied by strangers 
to this particular transaction, who had no knowledge of 
the altered character in which Jones was conducting the 
farm, he remaining on it in apparently the same way as he 
did in previous, years. Besides, we think that the testi- 
mony of such transactions without notice, could not prop- 
erly have been admitted as against strangers to them. We 
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therefore conclude that the rulings complained of in the 
fourth and fifth grounds of the motion were erroneous ; and 
that the charge requested, as set forth in the sixth ground 
of the motion, should have been given, as it covered every 
aspect of the case, and was in accordance with the law 
governing its decision. So far as the charges complained 
of in the seventh, ninth and tenth grounds of the motion 
restrict this charge requested, in its application to the case, 
we consider them wrong, As to the eighth ground of the 
motion, it is undeniable that the wife could not constitute 
her husband her agent for the purchase of goods on her 
credit, if they were to be used in the conduct of his busi- 
ness and for his benefit, if, by that device, she sought to 
render her estate liable for his debts or in that way to be- 
come his security; but there were no facts, as it seems to 
us, developed by the evidence, that could render the charge 
proper in thiscase. It was inapposite and tended to divert 
the attention of the jury from the real issue on which they 
had to pass. 

We do not think that this case was fully and fairly sub- 
mitted to the jury, upon the evidence as above set forth, 
and we deem it best to send it back for another hearing. 
Judgment reversed. 


Duaa@an et al. vs. Cox et al.* 


The ordinary of Baldwin county had jurisdiction of a proceeding to 
remove obstructions from a private way existing by prescription 
across the commons of the city of Milledgeville, where the munic- 
ipal authorities sold a portion of the commons, and its vendees 
fenced in the property sold, and thereby obstructed the way. 
Such a proceeding was a contest between individuals, which re- 
quired judicial determination, and was beyond the police powers 
of the municipality ; nor did theclaim of easement on the portion of 
the commons sold stand on the same basis as an obstruction of a 
street or square, so as to vest exclusive jurisdiction in the munic- 
ipal authorities. 


February 1, 1887. 


*Jacxson, C. J., did not preside in this case, on account of providential cause. 
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Roads and Bridges. Private Ways. Prescription. Ju- 
risdiction. Municipal Corporations. Commons. Before 
Judge Lawson. Baldwin County. At Chambers. April 
23, 1886. 

Reported in the decision. 

C. P. Crawrorp, for plaintiffs in error. 


WuitFieLp & ALLEN, by J. H. Lumpxty, for defendants. 


Hat, Justice. 


The question in this case relates to the jurisdiction of 
the ordinary of Baldwin county to remove obstructions 
from a private way existing by prescription over land that 
was once a part of the commons given to the city of Mil- 
ledgeville, but which had been sold by it to the defendant, 


who had converted it into a farm, and in so doing had 
fenced it, and thereby closed the way leading from the 
homes of the plaintiffs to the city and other public roads 
and streets, they having been in the constant and uninter- 
rupted use of this way for more than seven years, without 
any legal step having been taken during that time to abol- 
ish the same. 

According to the code, §737, whenever a private way 
has been in constant and uninterrupted use for seven 
years or more, and no legal steps have been taken to 
abolish the same, it shall not be lawful for any one to 
interfere with or obstruct said private way, and whenever 
the owner or owners of the land over which it passes, or any 
other person, shall obstruct, close up or otherwise render it 
unfit for use, the party injured by such obstruction or other 
interference may petition the ordinary of the county where 
the way has been in use, to remove the obstructions, and 
after giving notice, as prescribed in section 738 of the code, 
and hearing the proofs as to the obstruction, if it shall 
appear that the same has been in the continuous and un- 
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interrupted use of the party complaining for seven years 
or more, and no steps have been taken to prevent the 
enjoyment of the same, it is made the duty of the ordinary 
to grant an order directing the party obstructing it to 
remove the obstruction within forty-eight hours, and in 
the event of his failure to so remove said obstructions, the 
further duty of the ordinary is to issue a warrant, directed 
to the sheriff, commanding him forthwith to remove the 
same. From this judgment of the ordinary (JZ. §739) no 
appeal lies, but the party dissatisfied has the right to sue 
out a writ of certiorari, as in other cases now provided by 
law. It is further provided (§741(a) of the code) that 
ordinaries shall have jurisdiction concurrent, at least, with 
other tribunals, “in all cases and in all counties of this 
State, over the question of the removal of obstructions 
from roads, as is provided in section 738 of the code, not- 
withstanding any local or other law conferring jurisdic- 
tion on any other tribunal.” 

It is contended, however, that these provisions did not 
apply to the case before the court, and of that opinion was 
the judge of the superior court, who sustained the certzo- 
rari from the judgment of the ordinary, ordering the ob- 
structions to be removed, and reversed that decision. Anal- 
ogizing the jurisdiction of the municipal authorities of Mil- 
ledgeville over the commons belonging to the city to the 
control it had over its public squares, streets, lanes and al- 
leys, it was insisted that. the jurisdiction was necessarily 
exclusive; but the analogy in this respect, if it exists at all, 
seems to us very remote. The reason for the extent of the 
jurisdiction in the two cases is very different. The passage 
of a private or public way over commons could not mate- 
rially interfere with the right of commoners to use the 
same; whereas, an attempt to appropriate to such exclu- 
sive use any portion of the squares and streets of the city 
could only have the effect of obstructing their free enjoy- 
ment by the public at large, and would be a direct inter- 
ference with the powers of the municipality. The city 
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council, in this instance, had the right, under legislative 
enactment, to dispose of any part of the commons in ques- 
tion; and under that authority, did actually dispose of 
that portion of the commons now in question. At the 
time of the sale, this servitude was upon the land, and the 
purchaser took subject to it. When the way was ob- 
structed, the city had parted with all dominion or control 
of the land over which it passed, and had no more right to 
interfere with it in this respect than it had to free from 
such easements any land that it might happen to own 
beyond its limits. This was a contest between individuals, 
which none but the judicial power could settle, and was 
keyond the police powers of the municipality. Itis man- 
ifest to us that the city authorities could take no jurisdic- 
tion over the subject whatever; and for that reason, we 
conclude the judge erred in sustaining this certiorari. 
Judgment reversed. 


MorRISON et wx. vs. MARKHAM.* 


Where, in 1882, a husband and wife, being indebted to another, made 
to him a deed to secure the money, and he executed to them a 
bond, whereby he agreed to reconvey the land within three years 
if the money, together with $120 annually as rent, should be paid 
to him, the debtors retaining possession of the land; and where 
the uncontradicted testimony showed that the intention was to 
secure the debt with twelve per cent. interest thereon, and that 
the rent named in the contract was really twelve per cent. interest 
on the indebtedness, and was called rent to evade the usury laws, 
the title was tainted with usury and was void. 


January 18, 1887. 


Interest and Usury. Title. Before Judge Lawson. 
Morgan Superior Court. March Term, 1886. 


Reported in the decision. 


*Jacxson, C. J., did not preside in this case, on account of providential cause. 
v 78 11 
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Catvin Grorce; Foster & Butusr, for plaintiffs in 
error. 


McHenry & McHenry, for defendant. 


BLANDFORD, Justice. 


This was an action brougat by defendant in error against 
the plaintiffs in error, to recover the possession of certain 
land in the county of Morgan. The plaintiff in the court 
below had a verdict ; defendants moved for a new trial, and 
upon its denial, the defendants excepted, and error is as- 
signed for the refusal to grant a new trial. 

Did the evidence authorize the verdict? We think not. 
The evidence relied on by the plaintiff was a deed to the 
premises in dispute, made by the defendants to plaintiff. 
The evidence by Markham and Morrison, and which is un- 
contradicted, is that in 1882, Morrison and wife had before 
that time become indebted to Markham over one thousand 
dollars, and it was agreed that the deed be made to secure 
thissum; that Markham executed his bond whereby he 
agreed to reconvey the land within three years if the thou- 
sand dollars be paid, together with one hundred and twenty 
dollars annually rent; and that Morrison retained posses- 
sion of the land. Markham testified that all he wanted was 
his money and twelve per cent. interest. It is clear that 
the $120 rent mentioned in the bond is twelve per cent. 
interest on the one thousand dollars which Morrison and 
wife owed Markham; indeed, there is no evidence to the 
contrary. The code, §2057(f), declares, “All titles to prop- 
erty made as a part of an usurious contract, or to evade 
the laws against usury, are void.” Then when it is made to 
appear, as it did appear in this case, that the deed made by 
Morrison and wife to Markham was but a security for the 
money they owed him, and that they were to have time to 
pay the money at the rate of twelve per centum in- 
terest until the same was paid, the deed was tainted with 
usury, and the calling the one hundred and twenty dollars 
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to be paid annually rent was a mere device to evade the 
usury laws. This title or deed was void, and this being so, 
there was no title in Markham; and the verdict of the jury 
was unsupported by sufficient evidence to have authorized 
it. 


Judgment reversed. 


PHILLIPS vs. CHAPMAN.* 


Where, on a proceeding to procession certain land, an adjoining land- 
owner, between whose land and that of the applicant the disputed 
line lay, was given ten days’ written notice of the time of marking 
the line, but on the day appointed for the purpose, the line could 
not be traced, on account of the severity of the weather, and it 
was postponed to a future day, of which such adjoining owner had 
verbal notice, and on that day, the processioners proceeded to dis- 
charge their duty, and caused a plat of the survey to be made and 
delivered to the applicant, and a return to the superior court was 
made, this was a substantial compliance with §2385 of the code; 
and on a subsequent action of trespass quare clausum fregit by the | 
applicant against the adjoining land-owner, involving the land 
processioned, the return of the processioners was admissible in 
evidence. 


January 25, 1887. 


Processioning. Notice. Evidence. Before Judge 
Lawson. Jones Superior Court. October Term, 1885. 


Reported in the decision. 
Lorron & Moorg, for plaintiff in error. 


R. V. Harpeman; Lanter & AnvDERSON, by brief, for de- 
fendant. 


Hat, Justice. 


The only question in this case is, whether the return of 
certain processioners was competent evidence on the trial 


*Jackson, C. J., did not preside in this case, on account of providential cause. 
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of an action of trespass guare clausum fregit between ad- 
jacent land proprietors. It appears that the defendant in 
the action had ten days’ written notice of the time of 
marking the line. On the day appointed for the purpose, 
however, the line could not be then traced and marked 
on account of the severity of the weather, and it was 
postponed to a future day, of which the defendant had ver- 
bal notice. He did not see proper, however, to attend, 
but the processioners proceeded to discharge their duty, 
and caused a plat of the survey to be made by the sur- 
veyor and delivered to the applicant in accordance with 
the act of the General Assembly. From the meager state- 
ment of facts agreed upon by the parties, it seems that the 
proceedings were returned, as we are authorized to infer, 
to the superior court. The premises alleged to be tres- 
passed upon were, according to the processioners’ return, 
within the plaintiffs line. The return, when offered, was 
objected to upon the grounds above stated, but the objec- 
tions were overruled, and the evidence admitted. 

We think there was no error in this. While the code, 
$2385, requires ten days’ written notice of the time for 
marking the line to be given, and restrains the proces- 
sioners from proceeding to run it, until satisfactory evi- 
dence of the service of the notice shall be produced to them, 
yet where the notice has been given and the processioning 
is for any- cause postponed to another day, no provision is 
made for the kind of notice to be given of the postpone- 
ment. If the party complaining really had notice of the 
postponement, verbal or written, we think this a substan- 
tial compliance with the act. Section 2386 of the code 
provides that, when the plat is made out and delivered to 
the party asking the processioning, and certified by the 
surveyor as provided, it shall be considered prima facie 
correct, and shall be admissible in evidence without fur- 
ther proof. Had the defendant sought to deprive it of this 
effect, he could have done so by filing his protest to the same 
within thirty days after the lines were run and marked, 
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stating in such protest the lines objected to and the true 
line as claimed by him. It would have then been the duty 
of the processioners to return all the papers, including the 
plat made by the surveyor, with the protest, to the clerk 
of the superior court of the county where the disputed land 
lay; and it would then become the duty of the clerk to 
enter the same on the issue docket, as other cases, to be 
tried in the same manner and under the same rules. The 
verdict of the jury and the judgment of the court would 
then be framed to meet the issues to be tried and decided. 
Judgment affirmed. 


WALKER ¢ al. vs. SANFORD, ordinary, and vice versa. 


. Where an election was held in a county to determine the question 
submitted to the voters for or against the sale of spirituous liquors, 
under the act of 1885, and at one precinct one of the three super- 
intendents who managed the election was neither an ordinary, jus- 
tice of the peace nor freeholder, the election at such precinct was 
illegal, and the ordinary acted properly in refusing to count the 
vote thereof. 

. Where an election was held at a place three miles from that which 
had been established as an election precinct, it was illegal, and 
there was no error on the part of the ordinary in refusing to count 
the vote so cast. 

. There is no provision made in the act of 1885, in cases of contest, 
for any costs, nor for requiring the payment thereof; nor is there 
any general law on the subject. There being no provision for 
awarding costs, it was error to award them against the county. 

. Before the docket of the circuit to which these cases belonged was 
reached, it being brought to the attention of the court that in the 
case of Sanford, ord’y, vs. Walker et al., the clerk of the superior 
court had failed to mark the bill of exceptions filed in office or to 
certify the same, on motion, it was ordered that the bill of excep- 
tions be returned to such clerk, with directions to endorse on the 
bill of exceptions the true date on which it was filed in his office, 
or, if it never was filed, to send his certificate to that effect in an- 
swer to the order of court, and if the bill of exceptions was filed 
in his office and was.the true original, so to certify the same, or, 
in default thereof, to show cause, on the call of the case, for his 
failure todoso. The clerk returned the bill of exceptions with an 
entry of filing thereon and a certificate attached thereto. (Rep.) 


January 18, 1887. 
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Elections. Costs. Practicein Supreme Court. Before 
Judge Lawson. Baldwin Superior Court. July Adjourned 
Term, 1886. 

Reported in the decision. 


Jos. S. Turner; W. B. WinerieLp; W. L. Jackson, for 
plaintiffs. 


C. P. CrawrorpD, for defendant. 


BLANDFORD, Justice. 


There are two questions made by this record: (1st) Is 
an election held by three persons, one of whom is neither 
an ordinary, justice of the peace nor freeholder, valid and 
legal? (2d) Is an election legal which is held at a place 
different from that which has been established according 


to law as an election precinct? The court below held 
the election held by a person who was not an officer nor a 
freeholder was invalid, and that the ordinary did right to 
refuse to count the vote of such an election; and also that 
the ordinary did right to refuse to count the votes of an 
election held at a place different from that which had been 
established as an election precinct. This decision is ex- 
cepted to and error thereon assigned to this court. 
1. An election was held in the county of Baldwin, under 
the act of 1885, for and against the sale of spirituous liq- 
‘uors, and at one precinct, one Farrar acted as a manager, 
and he was neither an officer nor a freeholder ; it was also 
held at another place, which place was three miles from 
the place which had been established as an election pre- 
cinct. Upon a contest, under the act, all questions of law 
and fact were, by the consent of parties, referred to his 
honor, Hon. Thomas G. Lawson, the presiding judge, for 
his determination, and he ruled as before set forth. We 
think the case was properly ruled and decided by the court 
below, and that any other ruling would have been errone- 
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ous, and that our own code determines every question in 
this case. Section 1282 provides that persons qualified to 
hold elections are ordinaries, justices of the peace and 
freeholders; that there must be three superintendents. 
Farrar, who was a superintendent and one of the three 
superintendents who held the election at one precinct, was 
not a freeholder or officer authorized to manage and super- 
intend an election, was not qualified to hold the election 
under the code ; consequently, the election was not legally 
held at this precinct. There must be three superintend- 
ents, and they must be qualified as prescribed by the code; 
if not, the election is invalid, and the vote should not be 
counted. 

2. By section 1334 of the code, it is enacted: “No elec- 
tion shall be defeated for non-compliance with the re- 
quirements of law, if held at the proper time and place 
by persons qualified to hold them. . . .” This clause 
contains a negative pregnant, it being big with the con- 
trary proposition, that the election shall be defeated if 
not held at the proper time and place, and by persons 
qualified to hold them; and this is what the statute means. 
It is, therefore, clear that the election held at Butts’ instead 
of Pugh’s, the proper place established for such purpose, 
was likewise invalid. So we think the court below did 
right in affirming the action of the ordinary in throwing 
out and refusing to count the vote held at these two 
precincts, the result being to give a majority in favor of 
‘cagainst the sale.”* 

3. In the case of Sanford, ordinary, vs. Walker et al., 
the courts awarded the costs in the contest against the 
county, and this judgment is excepted to by the ordinary. 
There is no provision made in the act of 1885, in case of 
contests, for any costs, nor for the payment of the same, 
nor do we know of any general law on this subject; none 
has been shown to us, and unless the law in some way 
provides for costs, we know of no right in the courts to 
~* See 62 Am. Dec. 424. 
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establish costs and to provide for their payment. This 
power is legislative and does not belong to the courts. 
See Keen vs. Rouse, ordinary, 44 Ga. 601. Until a re- 
cent act of the legislature, the managers of elections re- 
ceived no compensation for holding elections; this was a 
public duty, such as militia duty, working on roads, ete. 
So the duties performed by the officers and others in this 
case are public duties, for which no compensation is pro- 
vided by law. So we think the court erred in awarding 
the costs against the county, as there is no provision made 
in the case for any costs. 2 Kelly, 240. 
Judgment affirmed in first case; reversed in second. 


TsE St. Lovis Evectric Lamp ComMpaANy vs. MARSHALL & 
RUSSELL.* 


Where a partnership was formed for the sale of certain electric lamps, 
one of the parties agreeing to sell, and the other to furnish the cap- 
ital and credit necessary and to deliver the lamps; and where the 
latter partner wrote to the company furnishing the lamps, an- 
nouncing that the partnership had been formed for a limited time, 
but did not state its duration, and informed the company that the 
selling partner would ‘‘do’’ a certain line of railroads first, and 
asked that his orders for lamps might be honored, to be shipped 
to the writer at the places on the road designated in the order, 
and stated that he would accept drafts through the banks which 
his partner might name in such places, and urged the company to 
fill his partner’s orders immediately on receipt ; and where, with- 
in less than two months thereafter, the selling partner ordered a 
bill of goods from the company, which was shipped, though not 
on the line of the road along which he was first to operate; and 
where no notice of any dissolution or limitation was given to the 
company, and on the trial of a suit brought against the firm on 
account of the last shipment, an agreed statement of facis was 
made, setting out the transactions above stated, and that the part- 
ner who wrote the letter had no business transactions, as partner 
or otherwise, with the other since the goods were received, but 
did not state thatthe partnership had ceased before the goods 
were ordered; the company was entitled to recover against both 


*Jackson, C. J., did not preside in this case, on account of providential cause. 
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partners, and a finding in favor of the partner who conducted the 
correspondence with the company, as stated, was contrary to law. 


February 1, 1887. 










Partnership. New Trial. Before Judge Simmons. 
Houston Superior Court. April Term, 1886. 


Reported in the decision. 





W.C. Davis; R. N. Houtzcuaw, by W.S. Wa tac, for 
plaintiffs in error. 


A. C. Riuey; C. C. Ricuarpson; B. M. Davis, by brief, 
for defendants. 


Hatt, Justice. 



















The St. Louis Electric Lamp Company brought suit in 
the county court of Houston county against the firm of 
Marshall & Russell, for a bill of goods furnished the part- 
nership on the order of Russell. There is no plea in the 
case by Marshall denying the partnership, or stating when 
or how it was terminated or discontinued. The defence 
in beth courts was, that the partnership was limited as to 
time, and that the bill of goods was furnished after Mar- 
shall ceased to have dealings as a partner with Russell. The 
county court found for the defendant, and awarded judg- 
ment against the plaintiffs for costs. From this judgment 
an appeal was taken to the superior court. The trial upon 
the appeal was, by consent of parties, had by the judge 
without a jury, on an agreed statement of facts, and 
judgment was rendered in ‘favor of the defendants. 
Exceptions to this judgment make the only questions 
which we deem it important to consider. 

The items of the account, so far as they related to the 
goods furnished and the prices charged for them, were 
admitted to be correct. There was no dispute as to 
the existence of the partnership at the time the account 
was made, but it may be implied from the evidence that 
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it had ended before the goods were received. The pre- 
cise words of the admission upon this point are, “Nor 
had Marshall had any business transactions as partner 
or otherwise with Russell since he (Russell) received 
the goods.” Marshall announced the formation of the 
partnership with Russell to the plaintiffs, in a letter dated 
7th October, 1884, in which he stated they had entered 
into a partnership for a limited time, but he did not state 
what the duration of the partnership was to be. The part- 
nership was formed for the sale of plaintiffs’ lamps. Rus- 
sell was to sell, and Marshall to furnish the capital and 
credit necessary and was to deliver the lamps. Plaintiffs 
were further informed that Russell nad left that morning 
and would “do” the Atlanta division of the Central Rail- 
road of Georgia first. Plaintiffs were asked to honor any 
orders he (Russell) might send for lamps to be shipped to 
Marshall to the places on the road he (Russell) might des- 
ignate , and Marshall would accept drafts at thirty days 
through the banks that Russell would name in such places. 
Among other things, they were asked to fill Russell’s 
orders immediately on receipt, and to notify Mar- 
shall, at his place of abode, of the first shipment, 
and send the bills to the places where lamps were 
shipped, to be returned if not called for in thirty 
days. Plaintifis were requested to make no delay in 
shipments, as Marshall would rollow in Russell’s wake, 
and he desired them to follow Russell's instructions to the 
letter, so as to avoid all possible delay in shipping. On 
the 28th of November, 1884, Russell ordered the bill of 
goods on which this suit is brought in a letter from Annis- 
ton, Alabama; and the plaintiffs were instructed to draw 
on Marshall, through Lewis, Leonard & Co., bankers, at 
Hawkinsville, Georgia. The plaintiffs’ manager addressed, 
from St. Louis, on the 22d of December, 1884, a letter to 
Marshall, in which he informed him that he had received 
his favorof the 17th, and was surprised at his statement 
that he would not accept unless Russell sent him the 
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money, as he had stated to them that he was in partner- 
ship with him, and had requested plaintiffs to draw on him 
for all goods Russell ordered, reminding him that the com- 
pany had his letters plainly setting forth these facts, and 
would take immediate steps to protect themselves against 
loss if he persistedin refusing payment, and would await 
a definite reply by return mail. To this letter Marshall 
replied on the 5th of January, 1884, and expressed him- 
self as regretting exceedingly that any unpleasantness had 
arisen in their business relations; he stated that Russell 
had ordered the company to draw on him without his 
authority, or without ever asking his consent, and because 
he had paid one draft for him, thought he would pay 
another, or perhaps he told them, in his letter ordering the 
goods, that Marshall had authorized him to draw on him. 
He further informed the company that if Russell sent him 
the money, he would pay the drafts or the account when it 
became due; and if his obligations to the plaintiffs did not 
“expire or cease with the Atlanta Division of the Central 
Railroad of Georgia,” then he would pay the account. He 
further stated: “You are right as to our partnership, and 
if you will examine my letter closely, you will find it lim- 
ited to the railroad aforementioned. Please wait until 
January 17th, and if you are not paid, send your ac. 
count and my letter to Duncan & Miller, Perry, Georgia, 
attorneys at law for Dunn & Co’s mercantile agency, and 
if I find I have come under obligations to you for Russell’s 
draft, I will pay it, To this plaintiffs replied on the 28th 
of January, 1884, asfollows: “We had hoped P. E. Rus- 
sell would remit you the amount due us for Anniston goods, 
and have exercised patience, feeling reluctance to take 
steps against you that would break the friendly relations 
existing between us. So faras we know, he has done noth- 
ing. In your correspondence, you distinctly stated that 
you were in partnership with Russell, and to draw on you 
for what he ordered. If you still refuse to remit $160 for 
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goods he ordered, no other course is left us than to bring 
suit against you for the amount.” 

There was no motion made for new trial, and the com- 
plaint of the plaintiffs is that the finding of the court on 
the agreed state of facts demanded a verdict in their favor, 
instead of one against them; that the finding of the court 
rests upon neither law nor evidence; and we are of opin- 
ion that the point is well taken. The order for these goods 
was made within less than two months after the forma- 
tion of the partnership. The plaintiffs had no knowledge 
or information as to the continuance or cessation of opera- 
tions within the territory along the Atlanta Division of the 
Central Railroad. They had a right to infer, from the ex- 
pressions in the letter informing them of the partnership, 
that Russell would first operate in that territory and would 
afterwards remove the business to another locality. 
Neither had they any notice that the partnership relations 
had ceased to exist between these parties until after the 
goods in question were ordered and forwarded. They 
were certainly urged to comply with Russell’s orders ; and 
if these relations had ceased to exist, it was the duty of 
Marshall to give them prompt information. It is certain 
that the plaintiffs were not bound by any stjpulations as 
to the dissolution or continuanee of the partnership, be- 
tween the partners themselves, unless they had actual 
notice of the stipulations before furnishing the goods on the 
last orders. Code, §1908. It is equally clear that Mar- 
shall was bound by the acts of his copartner, which were 
done within the legitimate business of the partnership, 
as detailed to them by him, until the dissolution of such 
partnership, or the commencement of legal process for 
that purpose, or unless express notice of Marshall’s dis- 
sent had been given to them prior to the transaction which 
forms the basis of this suit. Jd. $1909, and citations, 

Judgment reversed, 
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CARHART vs. REVIERE, sheriff, e¢ al.* 


Where land is sold, pa tof the purchase money paid cash, and notes 
given for the balance, if these notes be transferred without indorse- 
ment or guaranty, the purchaser's equity in the land becomes com- 
plete as against this vendor ; the land is subject to levy and sale at 
the instance of any other creditor; and the purchaser of the notes 
who takes them by mere delivery is nothing more than an ordinary 
creditor, and is not entitled to be first paid from the proceeds of 
the land, under §3586 of the code. 


January 25, 1887. 


Vendor and Purchaser. Liens. Purchase Money. Be- 
fore Judge Wiis. Crawford Superior Court. March 
Term, 1886. 


Reported in the decision. 


Lorton & Moors, for plaintiff in error. 


A. C. Ritzy; R. D. Smita; O. P. Wrieut; W. E. Cot- 
LIER, for defendants. 


BLANDFORD, Justice. 


Hartman sold Carter a certain tract of land. Carter paid 
a part of the purchase money and gave his negotiable 
promissory notes to Hartman for the balance, and Hart- 
man executed to Carter a bond to make titles when the 
notes were paid. Hartman transferred the notes to Tur- 
ner by delivery, without endorsement or guaranty. Mrs. 
Carter and others obtained judgments against Carter, and 
subsequently Turner obtained judgments on the notes 
given for the purchase price of the land, against Carter. 
The land was levied on and sold. The money arising from 
the sale being in the hands of the sheriff, and upon a rule 
brought against that officer to distribute the money, the 
court held and decided that the money be paid to Turner 
in satisfaction of his judgments and fi. fas. obtained on 


“Jackson, C. J., did not preside in this case, on account of providential cause 





174 SUPREME COURT OF GEORGIA. 


Turner vs. The State of Georgia. 


the notes given for the land to Hartman by Carter and 
transferred by Hartman to Turner; and this is the judg- 
ment excepted to and upon which error is assigned. 

We think that this case is determined by the decision 
in the case of Neal vs. Murphey & Co. 60 Ga. 389. In 
that case it was held, “If the note was transferred with- 
out indorsement or guaranty, the defendant’s equity in the 
land became complete as against his vendor.” And 19 
Ga. 457; 32 Jd. 417. ‘The result would be that the land 
would be subject to levy and sale, at the instance of any 
creditor other than the vendor.” Itis insisted by defendant 
in error that section 3586 of the code justifies and required 
’ the order of the court below in this case, but we think not. 
Under that section, when part of the purchase money has 
been paid, and the vendor holds the notes for the unpaid 
purchase money, then the whole interest in the land may 
be sold and the proceeds shall first be applied to the pay- 
ment of the balance of the purchase money. When the 
purchase money notes have been sold by the vendor to 
another, without guaranty or conveyance of the land to 
the purchaser by the vendor, the equity of the defend- 
ant is complete; that is, it is his land, and the purchaser of 
the notes is nothing more than an ordinary creditor, and 
the notes lose their character of purchase money so as to 
be entitled to prepayment under section 3586 of the code. 
So we think the court erred in deciding that the money 
should be first applied to the payment of Turner’s fi. fas., 
to the exclusion of the older judgments. 

Judgment reversed. 


TURNER vs. THE STATE OF GEORGIA. 


1. Points relating to the number of grand jurors drawn and their com- 
petency should be made before the true bill is found, and not on 
the trial before the traverse jury, especially where the defendant 
is under a charge that apprises him that the case will go before 
the grand jury, by being under bond to appear or confined in jail 
to answer the offence at court. 
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(a) The provision of the code as to the number of grand jurors to 
be drawn, is directory and not mandatory upon the court. 

(b) Statutes of Alabama and Mississippi and the decisions thereunder 
contrasted with those of this State. 

{c) A substantial compliance with any requisition of the code or laws 
amendatory thereof, especially on the part of public officers, shall 
be deemed and held sufficient ; and no proceeding shall be declared 
void for want of such compliance, unless expressly so provided 
by the enactment. ° 

. Where a plea in abatement to an indictment alleged that one 
Joseph A. Huger was drawn as a grand juror, and Joseph A. Hu- 
ger, jr., served as such grand juror; that they were not the same 
person; and that upon the book in the clerk’s office where the 
names of grand jurors were kept, the name of Joseph A. Huger 
appeared, but that of Joseph A. Huger, jr., did not; and where it 
was agreed that Joseph A. Huger was the only Huger selected to 
serve; that Joseph A. Huger, jr., served; that Joseph A. Hu- 
ger was and had been for several years the quarantine physician 
of Savannah, resided in the county of Chatham, was over sixty 
years of age, and had never been known to serve on any jury in 
the county; and that Joseph A. and Joseph A., jr., were not 
one and the same person: 

Held that, in the light of the facts, the pleain abatement was bad. 
The question was one of identity of persons, not of name, and 
there was enough to show that the person on the grand jury list, 
and who was drawn and summoned, was the same as the per- 
son who served. 

3. There was no error in refusing to charge ‘‘that the defendant might 
be found guilty of assault and battery.’’ Such a charge would have 
been too broad, without qualifying it by adding, if the facts do not 
make a case of assault with intent to murder or stabbing not in 
the defendant’s own defence. - 

{a) Where a person is badly cut andstabbed with a knife, there is 
scarcely room to find the assailant guilty of a mere assault and 
battery. 

4. The verdict is supported by the evidence and not contrary to law. 


November 9, 1886. 


Criminal Law. Jury andJurors. Assault and Battery. 
Pleadings. Before Judge Apams. Chatham Superior 
Court. June Term, 1886. 


Turner was indicted, together with one Studstill, for as- 
sault with intent to murder, charged to have been com- 








176 SUPREME COURT OF GEORGIA. 


Turner vs. The State of Georgia. 


mitted on William Sullivan. On the trial, Turner filed 
pleas in abatement, which are set out in the decision, and 
they were overruled. The evidence for the State showed, 
in brief, as follows: Sullivan was walking on a street in 
Savannah at night, when he met Turner and Studstill. 
He said good evening to Turner, to which the latter re- 
plied, “Go to h—l, you son of a b—h.” Sullivan asked 
what he had said, and Turner repeated it. Sullivan slapped 
him in the face and started to walk off. Thereupon Tur- 
ner cut him in the back with a knife, and as he turned, 
Studstill cut him in the neck and Turner cut him again in 
the face. Sullivan did not think he was badly hurt, and 
went home to change his clothes. In about fifteen or 
twenty minutes, he again met Turner and Studstill. He 
pointed his finger at Turner, and started to tell him he in- 
tended to prosecute him, when Studstill came from behind 
and struck him with a billy or loaded stick, and Turner 
cut him again. 

The fact that Turner cut Sullivan was not denied, but the 
evidence for the defendant tended to show that Sullivan 
was the aggressor in both difficulties; that he struck both 
Turner and Studstill, and Turner struck him with his fist 
and Studstill with a stick; and that in the second rencoun- 
ter Sullivan snapped a pistol at both, and in defending 
themselves against this, the cutting was done. The lan- 
guage attributed to Turner was denied. 

The jury found the defendant guilty. He moved for a 
new trial on the following grounds: 

(1) Because the verdict was contrary to law and evi- 
dence. 

(2) Because the court overruled the pleas in abatement. 

(3) Because the court refused to charge the jury that 
the defendant might be found guilty of assault and bat- 
tery. 

The motion was overruled, and the defendant excepted. 


J. J. ABRAMS; GEO. A. Mercer, for plaintiff in error. 
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F, G. puBrenoy, solicitor-general, for the State. 


Jackson, Chief Justice. 


The plaintiff in error was convicted of the offence of an 
assault with intent to murder, and being dissatisfied, 
brings the case on assignments of error before this court. 

1. The first assignment is, that the court erred in over- 
ruling a plea in abatement to the effect that the judge of 
the superior court drew more than thirty grand jurors, 
and that of those who found true the bill of indictment, 
four were among those drawn after thirty had been drawn, 
and that one Joseph A. Huger was drawn as a grand juror, 
and Joseph A. Huger, jr., served as such grand juror; that 
they are not the same persons, and that upon the book in 
the clerk’s office where names of grand jurors appear, the 
name of Joseph A. Huger appears, but that of Joseph A. 
Huger, jr., does not. It was agreed that Joseph A. Huger 
is the only Huger name selected to serve, and that Joseph 
A Huger, jr., served; that Joseph A. Huger is and has 
been for years the quarantine physician of Savannah, re- 
sides in the county of Chatham, and is over sixty years 
of age; that Joseph A. and Joseph A., jr., are not one and 
the same person, and that Joseph A. Huger, quarantine 
officer, has never been known to serve on any jury in the 
county. The court held the plea in the light of the agreed 
facts bad, and the question made is, is it a good plea in 
abatement ? 

In 69 Ga. there are two decisions of this court bearing 
on the point. In Williams vs. The State, page 11 of that 
volume, it is intimated very strongly, if not decided 
outright, that points like these, relating to the competency 
of grand jurors, should be made before the true bill is 
found, and not on the trial before the traverse jury, espe- 
cially where the defendant is under a charge that apprises 
him that the charge will go before the grand jury, by being 


under bond to appear. The same principle would apply 
v 78-12 ; 
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were he in jail to answer the offence at court. The reason 
is, that he must fight in /imine, if he makes a point aris- 
ing 7m limine, and not wait until the bill is found true 
and he is arraigned and on trial before the traverse jury. 

So in Stevenson vs. The State, 69 Ga. 68, it is held 
that thirty-two, instead of thirty, grand jurors being drawn 
by the court, is not such an irregularity as would quash an 
indictment. It is argued by the counsel for plaintiff in 
error that the point was not in the case, and he attacked 
vigorously the ruling as not law. It was pressed 
before the court in Stevenson’s case with equal vigor, and 
a unanimous bench held that it was the law, it being 
directory. Whether made clear in the assignment of errors 
or not, if the point be made so as to induce the court to 
allow argument upon it, to consider and deliberate upon 
it in consultation, and to decide it, it is too late, in 
the argument of another case years after, to attack the 
ruling for lack of a conclusively clear assignment of error 
when the case cited was argued. Besides, the case falls 
within the ruling in Wiliiams’s case, supra, and would re- 
quire an earlier contest in order to be heard on such a 
point about the grand jurors. There was the drawing of 
record—numbers and all ;—a mere glance would see the 
number drawn and the order in which they were drawn; 
and those sworn on the grand jury, whether drawn before 
or after thirty, were exhausted; and surely if the point 
ought to be taken before the bill was found, the slightest 
diligence would discover it, and a motion or objection make 
it before the court an limine. 

But if all this be unsatisfactory, and if the decision in 
Stevenson’s and Wiilliams’s case was reviewed, and open 
for review, as requested in the former case, we should hold 
the number directory and not mandatory upon the court. 

The Alabama cases cited by plaintiff in error are upon 
a very mandatory and prohibitory statute, commanding the 
number to be drawn and forbidding the court in express 
terms to draw more. The Mississippi statute is more like 
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our own; but we prefer to follow our own line, made in 
the 69th Ga. supra, rather than that of the Mississippi 
court, even if the statutes were identical, which is not the - 
case. 68 Ala. 59, 126,163; 61 Jd. 201, 207; 26 Miss. 73; 
Code of Georgia, §3911. This Georgia law on its face 
shows that the act is directory, though it uses the language, 
“not less than 18 nor more than 30 names,” and that the 
main object of the law was to rotate grand jury duty, it 
being directed that “all of which names . . . shall be de- 
posited in apartment number two,” having been drawn 
from number one; and directed again that, “‘ when all the 
names shall have been drawn out of number one, then the 
drawing shall commence from number two and the tickets 
be returned to number one, and so on alternately,” thus 
showing beyond doubt that the Georgia statute, in respect 
to drawing jurors, looked to fairness and equality of jury 
service, and the makers of it never dreamed that the pris- 
oner should quash a charge against him because the judge 
drew a few more than thirty and thus expedited the rota- 
tion of service. The defendant’s power to quash the indict- 
ment because sufficient regard was not paid to equality of 
service by grand jurors “ was not in all their thoughts.” 
The wisdom of our legislators declared, on the contrary, 
that, “A substantial compliance with any requisition of 
the code, or laws amendatory thereof, especially on the 
part of public officers, shall be deemed and held sufficient, 
and no proceeding shall be declared void for want of such 
compliance, unless expressly so provided by the enact- 
ment.” Code, §4, sub-sec.6. It is not so provided in this 
enactment respecting drawing grand jurors; so that if this 
enactment be not even substantially complied with, it shall 
not be declared void. It is believed that neither an Ala- 
bama nor a Mississippi court would declare a proceeding 
void in the teeth of a statute which declares that “no pro- 
ceeding shall be declared void for want of such compli- 
ance unless expressly so provided by the enactment,” 
when there is no such provision in the enactment. 
2. The remaining part of the plea in abatement is 
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equally untenable. The question is not indentitate nomi- 
nis, but indentitate personx; which was the person on the 
grand jury list, and was he drawn and did he serve after 
being summoned by the sheriff? If he was the senior 
Huger, then the plea, if in time, would be good; but if he 
was the junior Huger, then itis bad. Is there a doubt 
about it? None, we think. The senior is a quarantine 
doctor, in the employment of the city; he is over 60 
years of age; he was never seen or heard of on any jury 
in any court. Isit not beyond all reasonable doubt that 
the officers of the law, knowing all the people, never put 
him on the jury list in the box to be drawn out, and that 
the judge never drew him out? We see no shadow of 
doubt that he never was in that box and drawn out. There 
is only one other person bearing the same name. He is 
liable to serve, he was summoned to serve, he did serve; 
and it is folly to suggest that he is not the person because 
“jr.” was not appended to his name. The presumption is 
that he is the man, and the defendant must show that he 
isnot. So far from the presumption being overcome, it is 
established beyond doubt. Chapman vs. The State,18 Ga. 
736, 7388; Wharton’s Crim. Law, vol. 1,597; Hayes vs. 
The State, 58 Ga. 35, 45. 

3. There is no error in refusing to charge “that the 
defendant might be found guilty of assault and _ bat- 
tery.” It is too broad, to say nothing more. It should 
have been qualified by adding, if the facts do not make, 
beyond a reasonable doubt, a case of assault with intent to 
murder, or stabbing not in his own defence. Besides, the 
facts make anything but a simple assault and battery. 
When a man is badly cut up and stabbed with a knife, 
there is hardly room to edge in the more honest and 
braver offence of assault and battery. 22 Ga. 75-84; 41 
Id. 485; 47 Id. 230; 52 Jd. 607, 611; 55 Jd. 48; 26 Jd. 
156, 159. 

4, The verdict is supported by the evidence and not con- 
trary to law. 

Judgment affirmed 
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1. The widow of aslave, after emancipation, invested certain funds 
in property, having a deed made to certain trustees in trust for the 
sole and separate use of herself for life, and after her death to 
such child or children as she might leave living, share and share 
alike. She had no children of her own, and at the time of the 
making of the deed, she had reached a period of life at which 
there was no possibility of issue. Her deceased husband had a 
child by a former marriage, whom she had always treated as her 
own child from the date of her marriage and had adopted and 
raised. There was some evidence to show that the money with 
which the purchase was made was derived from her husband, 
with directions to invest it for the use of the child and herself dur- 
ing life, with remainder to the child: 

Held, that there was sufficient evidence to show that the child of 
the deceased husband was the party to take in remainder. This 
was rather a latent ambiguity, explainable by parol, than a mis- 
take, requiring clear, unequivocal and decisive evidence to cor- 
rect it. 

2. The fact that the widow made the purchase and declared the trust 
after her manumission, and when she was vested with full power 
and authority to enter into such a transaction, is sufficient to sus- 
tain the validity of the deed to the land purchased by her and con- 
veyed to the trustee; nor would the fact that she may have derived 
the money from her husband prior to her manumission have any 
bearing upon the question other than as it tended to show the 
probability of the trust’s having been made in favor of the hus- 
band’s child. 

8. A purchase made by an executor, administrator or other trustee | 
at his own sale, is voidable at the option of any party interested 
in the property, whether the sale be made directly to him or through 
the interposition of another person. 

(a) Where an administrator took possession of and sold land, as to 
which no administration was necessary, his intestate having been 
a life usee thereof, and there being a remainder over, and where 
the purchaser at the sale, within a few days thereafter, conveyed 
the property to the administrator as an individual, and no money 
passed between them, and the administrator took with notice of 
the claim of the remainderman, he was not entitled to set off 
against a suit to recover the land the value of improvements placed 
thereon by him, except as a set-off against mesne profits. 

4. The verdict was sustained by the weight of the evidence, and the 
refusal of a new trial was not error. 


January 18 1887. 
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Wills. Estates. Remainders. Construction. Slaves. 
Administrators and Executors. Bona Fides. Better- 
ments. Mesne Profits. Before Judge ApamMs. Chatham 
Superior Court. June Term, 1886. 


Reported in the decision. 


Jackson & WHATLEY; DUBIGNon & Fraser, for plaintiffs 
in error. 


J. R. Saussy; I. Becxert, for defendant. 


Hatt, Justice. 


Diana Bryan exhibited her bill on the equity side of the 
court against U. L. Houston, both in his individual capac- 
ity and as administrator of Diana Jordan, deceased, and 
others, for the purpose of recovering a portion of a city 
lot situated in Savannah, which she alleged had been pur- 
chased at his own sale by the said Houston, administrator 
as aforesaid, not directly, but through the agency of an- 
other. She alleged that she was the child of one Alex- 
ander Cannon by a former wife; that Cannon was the 
husband of Diana, who, after his death, married Archie Jor- 
dan ; that at the time of Cannon’s death, he was a slave; 
that the then wife of the said Cannon was also a slave; 
that Cannon left with his said wife, Diana, at his death, 
eight hundred or a thousand dollars in specie, which he 
directed her to invest in a lot and building for the joint 
use of herself and his said wife during the life of the wife, 
and after her death to his said child, the complainant ; 
that he had no children by his wife, the said Diana; that 
this money was kept until the slaves were manumitted; 
that after their manumission, the widow of Cannon inter- 
married with Archie Jordan, and that on the 2nd of May, 
1876, this money was invested by her in the property cov- 
ered by the trust deed in question; that the trusts set forth 
and declared in said deed were wrongfully, ignorantly and 


. 
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by mistake set forth and described as follows, to-wit: “In 
trust for the sole and separate use of Diana Jordan for her 
natural life, and after her death, to such child or children 
as she may leave living at the time of her death, share 
and share alike, with power to said Diana Jordan to au- 
thorize her trustee, the said Archie Jordan, to sell the 
whole or any part of the trust estate and to reinvest the 
proceeds in such other property as she may deem best for 
the interest of said estate.” It appears that Diana Jordan 
had no children of her own and had adopted and raised the 
complainant as her own child; that at the making of this 
deed, she had reached that period of life when there was 
no possibility of issue. The relation of parent and child 
had always, from her marriage with Cannon, existed be- 
tween complainant and Diana Jordan. Archie Jordan died 
in 1882. No successor in the trust had been appointed, 
and at the death of Diana Jordan, which occurred in May, 
1884, it was still vacant. Houston qualitied as her admin- 
istrator in June, 1884. Previous to her death, he had pur- 
chased from her trustee and herself a portion of the lot in 
dispute, and it appears that he had Diana Bryan, the com- 
plainant, to sign the deed conveying the land thus pur- 
chased. This signature was made by her mark, and whether 
she signed it as a witness simply, or as one of the feoffors, 
is somewhat doubtful. On the trial, there was much con- 
flicting evidence upon the issue made by the bill and an- 
swer. The jury, however, found the premises in favor of 
the complainant and the court decreed in accordance with 
their finding. Thereupon a motion was made for a new 
trial on various grounds, which was refused, and the de- 
fendant brought the case here for review. It will not be 
necessary to consider all the questions made by this record 
in order to dispose of the case. 

1. Is there evidence sufficient to show that Diana Bryan 
was the party intended to take in remainder under this 
trust deed after the death of Diana Jordan, the cestui que 
vie? We think the circumstances make quite a clear 
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case leading to this conclusion. It is certain that the trust 
property was purchased with funds furnished by Diana 
Jordan, but whether any portion of these funds was de- 
rived from the amount claimed to have been left by her 
former husband, Alexander Cannon, is, though not so clear, 
yet quite immaterial, though the probability, from the tes- 
timony, is that some portions, of that fund contributed to 
the purchase. In the next place, Diana Jordan claimed 
and treated no other person than the complainant as her 
child. Complainant always lived with her, and was al- 
ways recognized by her as her child. There was no other 
person in being at the time or subsequent to the execu- 
tion of the trust deed to fill the description of her child, 
as used in that instrument, or to whom reference was prob- 
ably made. That the testimony toestablish a mistake in 
the execution of a solemn instrument of this character 
must be clear and satisfactory, admits of no dispute. The 
power to correct mistakes in a deed should be exercised 
with caution, and to justify it, the evidence should be clear, 
unequivocal and decisive as to the mistake. Code, §3117, 
and citations. But this is rather a latent ambiguity 
than a mistake as to the person designated as beneficiary 
in this deed, and who, under the circumstances, was in- 
tended by the designation, “child or children of Diana 
Jordan,” to take in remainder. She had never regarded 
any other person than complainant as sustaining to her 
that relation. It is admissible to apply, by parol testimo- 
ny, the description given in an instrument so as to ascertain 
the particular person or persons intended to be embraced 
in that description. Indeed, parol evidence is admissible 
to explain all such ambiguities. Code, §§3801, 2757, 2457. 
And we are not prepared to hold that the evidence re- 
quired to apply such an ambiguous description should be 
of the same high character and tendency as that which 
would authorize the correction of a mistake. 

2. The disability of Alexander Cannon to acquire and 
transmit property on account of his slavery is not necessa- 
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rily involved in this case. The fact that his widow, Diana 
Jordan, made this purchase and declared this trust after 
her manumission, and when she was vested with full power 
and. authority to enter into such a transaction, is sufficient 
to sustain the validity of the deed to the land purchased 
by her and conveyed to her trustee. She had the right to 
acquire, hold and dispose of property. The source from 
which she derived the money could have no bearing upon 
the issue, other than as it tended to show the probability of 
the trust being made in favor of complainant. For that pur- 
pose, it was admissible as evidence, and the jury had a 
right to consider it with other proof in the case as conduct- 
ing to the conclusion which they reached. 

3. It is familiar learning that a purchase made by an 
executor, administrator or other trustee at his own sale is 
voidable at the option of any party interested in the prop- 
erty, whether the sale be made directly to him or through 
the interposition of another person. There seems to have 
been great haste in administering this estate and winding 
up its affairs. The property was sold to a person who 
conveyed it, in a few days after, to the administrator. No 
money appears to have passed between them. The title 
was made by the administrator to the purchaser at the 
sale, when the property was immediately reconveyed to 
the person acting as administrator. It is evident that this 
administrator was apprised of the claim that complainant 
had on this property before he ever administered upon 
the estate, at least before he took possession of it and 
made any improvements upon it. It would not be going 
too far to infer that he administered upon this estate with 
a view of procuring the remainder of the lot, a part of 
which he had previously purchased. There has, in fact, been 
no administration of this estate. Diana Jordan had noth- 
ing in this property to administer. Her interest in it ter- 
minated at her death. She had nothing buta life estate, 
and of that the defendant, Houston, seems to have been 
well apprised. The only portion of her estate, some 
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household furniture and other personal effects of like char- 
acter, that ought to have been administered, he suffered to 
be divided without administration among the heirs of her 
late husband, Diana Bryan and certain of the collateral 
relations of Diana Jordan. 

The claim set up by Houston for improvements made by 
him, any further than they served as a set-off against 
mesne profits, was wholly untenable. He was charged 
with notice, as we have seen, of complainant’s rights in the 
land purchased at his own sale ; besides, he knew that Diana 
Jordan had no interest in it, on which he could adminis- 
ter. In no sense of the term was he a bona fide purchaser 
for value without notice, entitled to avail himself of the 
liberal rule in favor of such a purchaser as to the allow- 
ance of improvements. Code, §3464, and citations. Ruf- 
jin, ew, vs. Paris, 75 Ga. 653; Nunn, adm’r, et al. 
vs. Burger et al. 76 Ga. 705. The notice brought home 
to Houston affected his conscience and made his pur- 
chase covinous ( Urquhart vs. Leverett, 69 Ga. 92), inde- 
pendently of the legal fraud implied from the confidential 
relation in which he stood to the trust property and the 
complainant who claims it. 

4, Though not absolutely required, we think this verdict 
sustained by the weight of the evidence, and that Judge 


Adams properly exercised his discretion in refusing to grant 
the new trial. 


Judgment affirmed. 


Bun et al. vs. MACKALL, JR., et al. 


Where two cases in equity were consolidated and referred to a 
master in chancery, and pending the case, a certain sum was 
awarded to him as compensation for his services, to be paid out 
of the fund in the hands of the receiver appointed in the cases, the 
court reserving the question as to which of the litigants should 
pay the compensation as costs until the final disposition of the 
cases, this was not such a final judgment as could be excepted to 
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and brought to this court by the defendants in the suits; and the 
writ of error taken thereto by them will be dismissed. 


November 9, 1886. 


Practice in Supreme Court. 


Reported in the decision. 


Joun M. GuerarRD; W. S. Basrncer; Lawton & Cun- 
NINGHAM, for plaintiffs in error. 


W. G. CaHariton; Gro. A. Murcer; CutsHotm & Er- 
WI, for defendants. 


BLANDFORD, Justice. 


When this case was called, the defendants in error 
moved to dismiss the writ of error on the ground that the 
same was prematurely sued out to this court. It appears 
from the record that two cases in equity are pending in 
Chatham superior court, which were consolidated—that of 
Florence V. Woodbridge vs. Richard W. Woodbridge, ad- 
ministrator, e¢ al., and Eliza A. Woodbridge, guardian, 
et al. vs. Richard Woodbridge, administrator, e¢ a/.; that 
Wm. W. Mackall, jr., was appointed receiver in said cases, 
and that afterwards he was appointed master in equity to 
take an account, etc. between the parties in said causes. 
At a subsequent term, the court awarded him a sum of 
money for his services as auditor in said causes, and the 
question as to which of the litigants shall pay the com- 
pensation as costs was held up until the final disposition 
of the cases. To this decree the defendants filed a bill of 
exceptions pendente lite, and afterwards, and before the 
final termination of said cases, brought this writ of error 
to review the decree aforesaid. 

The court is of the opinion that the motion to dismiss 
is well taken. The order complained of may never hurt 
the plaintiffs in error; it may be, upon the final hearing, 
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that the sum awarded to the auditor for compensation 
may be taxed as costs against the plaintiffs, and not the 
defendants; and if taxed against the defendants, they can 
protect themselves by their bill of exceptions pendente lite. 
The order complained of is not-such a final decree as by 
our statutes will authorize the parties to bring the case 
before this court for review until the cases are finally dis- 
posed of in the court below. 
Let the writ of error be dismissed. 


McDanIgEL, governor, vs. CAMPBELL. 


1. To a scire facias to forfeit a criminal recognizance, the surety may 
defend by showing that the indictment against his principal was 
invalid. 

2. An indictment which charged a father with wilfully abandoning 
his child, leaving it in a dependent condition, but failed to allege 
that the abandonment was wilful, and that the child was left in « 
destitute condition, was fatally defective. 

(a) The constitution of 1868, in adopting the code of that year, known 
as Irwin’s code, and also the acts passed since 1861, did not ratify 
any unauthorized change made in codifying such acts. Therefore 
where the act of 1866, in respect to the abandonment of children, 
made it a partof the offence that they should be left in a ‘‘depend- 
ent and destitute’’ condition, a change of the word ‘‘and”’ to ‘‘or’’ 
in codifying such act was not ratified by the constitution. 


November 9, 1886. 


Criminal Law. Principal and Surety. Parent and 
Child. Code. Laws. Before Judge Harpen. City Court 
of Savannah. February Term, 1886. 


Reported in the decision. 
F. G. puBienon, solicitor-general, for plaintiff in error. 
GaRRARD & MeEtpRim, for defendant. 

Jackson, Chief Justice. 


This question comes before us on an assignment of error 
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in the superior court in dismissing a scire facias to forfeit 
a recognizance. One point only need be considered, and 
that is, whether the indictment charging the principal with 
abandoning his child is a good and valid indictment; for 
such a defence may be made to the scire facias by the 
surety. The State vs. Lockhart, 24 Ga. 420; State vs. 
Woodley and others, 25 Ga. 235. By the act of 1866, the 
statute in respect to abandoning children is as follows: 

‘*An act to add an additional section to the 4th division, part 4th, 
title 1st, of the penal code. 

Srction 1. Be it enacted, etc., That if any father shall wilfully 
and voluntarily abandon his child or children, leaving them in a de- 
pendent and destitute condition, such father shall be guilty of a mis- 
demeanor, and on conviction thereof shall be punished as for other 
misdemeanors.”’ 

The indictment leaves out the words “ and voluntarily ” 
and the words “ and destitute.” The omissionis fatal. A 
man may run away wilfully from an indictment, or other 
cause of fear; yet he is really forced. Such flight would 
hardly be voluntary. He did not leave his child volunta- 
rily, but was forced away, though nobody and nothing car 
ried him off against his own will, but he went himself from 
fear. Would he be guilty under this act? Hardly. The 
word ‘voluntarily ” is stronger. It means that he went 
off without any coercive cause, but freely as a pure volun- 
teer, because he wanted to leave his family. So to leave 
a child dependent does not convey the idea of absolute 
destitution. The child may be cared for and comfortable 
and yet dependent on some charity; but left destitute, it 
has no protector, friend or other author of benevolent kind- 
ness feeding and clothing it. It would seem that the 
strength of the crime, as defined in the statute, is emascu- 
lated of much sinew and muscle by the indictment, and 
the crime is not substantially charged. 

But it is argued that the code of 1868 uses “ or” instead 
of “and,” and that the constitution of 1868 makes that 
code law. The answer is, that it makes acts passed since 
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1861 also law. So that the act of 1866 has the imprima- 
tur of the constitution of 1868 as fully as Irwin’s code 
has. The codifier had no right to alter the act of 1866, 
and the constitution of 1868 does not ratify such alteration, 
but by making that code valid, it makes it so only so far as 
it consists with acts passed since 1861, which are also made 
valid. 

For these reasons, the dismissal of the scire facias is ap- 
proved. and the judgment is affirmed. 


MAYNARD ef al. vs. Heap.* 
















. It was proper to refuse to dismiss the motion for a new trial in this 
case. Having been continued and carried regularly to the May 
adjourned term of the court, it was then properly in court, and the 
court had full jurisdiction thereof. Theorder then granted, giving 
the movant until the final hearing of the motion to prepare and 
perfect the brief of the evidence, was binding upon the parties; 
nor was this order vacated because the case was not heard in va- 
cation at the time set therefor, but it continued of force until the 
final hearing. 

. The evidence upon the main issue in the case being conflicting, 

there was no abuse of discretion in granting a new trial. 


January 18, 1887. 


to 











New Trial. Practice in Superior Court. Before Judge 
Boynton. Monroe Superior Court. February Term, 1886. 


Reported in the decision. 


W. D. Stone; T. B. Capaniss; Berner & TuRNER, for 
plaintiff in error. 









Haut & Hammonp, for defendant. 


BLANDFORD, Justice. 





In this case,a verdict having gone against Head, he 
moved for a new trial, and an order was granted in term 


*Jackson, C. J., did not preside in this case, on account of providential cause. 
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for that purpose, that the hearing should be had in vaca- 
tion, with leave to the movant to present a brief of the 
evidence when the time of the hearing arrived. On ac- 
count of the sickness of movant’s counsel, by consent, the 
hearing was postponed until the next regular term of the 
court, and at the May adjourned term, an order was granted 
giving the movant until the final hearing of the motion to 
perfect and present a brief of the evidence, and the case 
was set for a hearing in vacation, but was continued from 
time to time and term to term, in consequence of sickness 
of counsel, until the expiration of Judge Stewart’s term of 
service, when the case came on for a hearing before Judge 
Boynton. At the hearing, respondent moved to dismiss the 
motion for new trial because the brief of evidence had not 
been filed in time. This motion the court overruled, and 
this is the first exception and assignment of error. The 
court then approved the brief of evidence, and granted 
the new trial prayed for; and to this judgment respondent 
excepted, and assigns the same as error. 

1. The motion for new trial was continued and carried 
regularly to the May adjourned term of the court; it was 
then properly in court, and the court had full jurisdiction 
of thesame. The order then granted, giving movant, un- 
til the final hearing of the motion, leave to prepare and 
perfect the brief of evidence, was binding upon the par- 
ties; nor was this order vacated because the case was not 
heard in vacation at the time set for the hearing, but was 
a continuing order until the final hearing. So we think 
there was no error in overruling the motion to dismiss the 
motion for new trial. 

2. The evidence upon the main point in the case was 
conflicting, and we cannot say the judge abused his discre- 
tion in granting a new trial. 

Judgment affirmed. 
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WRIGHT vs. THE STATE OF GEORGIA.* 





Where, on the trial of an indictment for murder, the jury found the 
defendant guilty of ‘involuntary manslaughter,’’ the legal effect 
of the verdict was to find him guilty of the highest grade of 
involuntary manslaughter, viz. involuntary manslaughter in the 
commission of an unlawful act; and it should have been received 
and recorded. But where the court instructed the jury to return 
to their room and state in their verdict the grade of involuntary 
manslaughter of which they meant to find the prisoner guilty, 
and that they need consider nothing else in the case, thus giving 
them an opportunity to find him guilty of the lower grade of the 
offence, this was not error of which the defendant could complain. 


February 26, 1887. 


Criminal Law. Verdict. Practice in Superior Court. 
Practice in Supreme Court. Before Judge SrEwarr. 
Monroe Superior Court. August Term, 1885. 





Reported in the decision. 


L. J. GartreLt; A. D. Hammonn; M. V. McKrspen; W. 
D. Stone; Joun I. Hatt, for plaintiff in error. 










E. Womack, solicitor-general; BERNER & TuRNER; T. B, 
CaBANIss, for the State. 


HAL, Justice. 


This was anindictmentfor murder. The jury who tried 
the case brought into court this verdict: “We, the jury, 
find the defendant guilty of involuntary manslaughter.” 
The court refused to receive and have the verdict recorded 
in that form, but instructed the jury to return to their 
room and state in their verdict the grade of involuntary 
manslaughter of which they meant to find the prisoner 
guilty, and further directed them that they should consid- 
er nothing in the case but the grade of which they would 
find the defendant guilty. They found him, under these 










*Jackson, C. J., did not preside in this case, on account of providential cause. 
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instructions, guilty of involuntary manslaughter in the 
commission of an unlawfulact. To this charge andruling 
exception was taken and, with other grounds, was embodied 
in the motion for a new trial, which motion was overruled. 
This was the only ground upon which counsel insisted for 
a reversal of the judgment. The others were virtually 
abandoned, and if they had not been, we find nothing in 
them that would justify an interference with the finding 
of the jury. : 

The verdict, as originally returned, was sufficient to have 
authorized the court to pass sentence on the defendant the 
same as though he had been convicted of the highest grade 
of involuntary manslaughter, viz. involuntary manslaugh- 
ter in the commission of an unlawful act, and should, as 
we think, have been received and recorded. 

The only error committed, which could have affected the 
prisoner, was in sending the jury back under instructions 
to state the grade of involuntary manslaughter they in- 
tended to find. But of this he could not complain, since 
it gave the jury an opportunity to find him guilty of the 
lower grade of that offence, which the result shows was 
not their intention. Where there are several counts in an 
indictment charging different grades of the same offence, 
with punishment differing in degree only, of the same na- 
ture, and, the jury return a verdict of guilty, the judgment 
will not be arrested, but the court will award judgment for 
the highest grade of the offence charged in the indictment. 
Bulloch’s case, 10 Ga. 47(4 h. n.), 58 et seg., where the 
question is exhaustively and learnedly considered. So it 
was held in Welch’s case, 50 Ga. 128, that on a trial on an 
indictment for murder, where the jury returned a verdict 
finding the prisoner guilty of manslaughter, the legal 
effect was to find him guilty of the highest grade of man- 
slaughter, viz. voluntary manslaughter. This case reviews 
the previous authorities upon the question. That verdicts 
are to receive a reasonable construction, and are not to be 

v 78-13 
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avoided except from necessity, is now firmly established 
as the law of this State. Code, §3561, and citations. We 
find no error, of which the defendant could complain, in 
the direction given the jury, under the circumstances of 
this case ; and as before intimated, there is nothing in the 
other grounds of the motion requiring particular notice; 
certainly not in general grounds, as the evidence supports 
the verdict, at least to the extent to which it has gone. 
Judgment affirmed. 


TrFt vs. CoLLIER et al.* 


Where suit was brought against an administrator, a plea of plene ad- 
ministravit filed, and verdict rendered in favor of the plaintiff for 
a certain sum of money to be paid from the estate of the decedent, 
before the judgment creditor would be entitled to file a bill and 
recover from the distributees of the estate, who had received suffi- 
cient property from the administrator to have paid the debt, he 
should show that all of his remedies against the administrator and 
the sureties on his bond have been exhausted. In the absence of 
any proof that the administrator or his sureties were insolvent, or 
that his effects were beyond the jurisdiction of the court, the cred- 
itor would not be entitled to recover against the distributees. Nor 
was an entry of nulla bona on the execution issued on the judg- 
ment above stated sufficient for that purpose. 

February 26, 1887. 


Administrators and Executors. Actions. Before Judge 
Bower. Dougherty Superior Court. April Term, 1886. 


Reported in the decision. 


R. F. Lyon; W. T. Jonss, for plaintiff in error. 

D. H. Pore; G. J. Wriert, for defendants. 
BLANDFORD, Justice. 

Tift filed his bill in chancery against the defendants, as 


*Ha tL, J., being disqualified, Judge Marshall J. Clarke, of the Atlanta circuit, 
was appointed to preside in his stead. 
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the distributees under the will of George W. Collier, de- 
ceased, for the purpose of compelling these distributees 
to pay a debt to him which George W. Collier, their an- 
cestor and testator, owed at the time of his death. This 
bill was answered by the defendants. At the trial of the 
case, the same was left to the determination of the pre- 
siding judge without the intervention of a jury, and he 
found for the defendants. This judgment is excepted to, 
and error is assigned on the same. 


It was shown upon the trial, by proof submitted by the 


plaintiff, that the defendants had received enough from 
the estate of George W. Collier to pay this debt of the 
complainant. The complainant also introduced the record 
of a suit between himself and Joel R. Forrester, as admin- 
istrator de bonis non with the will annexed of George W. 
Collier, in which suit Tift claimed that the estate of Col- 
lier was in debt to him a certain sum of money. The de- 
fendant pleaded plene administravit, and no assets. The 
jury found the following verdict: 

‘We, the jury, find for the plaintiff the sum of $695.87, with inter- 
est from the first of April, 1878, the money to be paid out of the es- 
tate of George W. Collier.’’ 

Upon this verdict ajudgment was rendered, which judg- 
ment was in favor of the plaintiff for the sum found by 
the jury, to be levied upon the goods and chattels, lands 
and tenements of George W. Collier at the time of his death, 
in the hands of Joel R. Forrester, administrator, etc., to 
be administered. Upon this judgment a writ of execution 
issued, which writ of execution commanded the sheriff 
that of the goods and chattels, lands and tenements of Joel 
R. Forrester, administrator of George W. Collier, deceased, 
they cause to be made the sum of money found by the 
jury; and upon this writ of execution there was a return 
of nulla bona by the sheriff. There was no proof offered 
to show the insolvency of Forrester, the administrator, or 
of the sureties on his bond; nor were any other proceed- 
ings introduced against Forrester or his sureties, to show 
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that the remedies of the plaintiff had been exhausted 
against them. So the question arises, whether the plain- 
tiff was entitled, under these facts, to a verdict. 

In the case of Jones vs. Parker, 60 Ga. 500, it was held 
by the court that, “‘ according to the facts as pleaded and 
proved, it does not appear but that the creditor has ample 
remedy against the administrator at law, without pursuing 
assets which seem to have been administered to the satis- 
faction of the administrator and the heir. Unless the ad- 
ministrator is insolvent, or his effects are beyond the juris. 
diction, the creditor has no occasion to appeal to a court of 
equity, or to the equitable powers of a court of law,” to 
enforce any right which hee-may have against the heir or 
distributee. Before the heir or distributee can be pro- 
ceeded against by the creditor of an intestate or testator, 
he must prove and show that all of his remedies have been 
exhausted against the administrator and the sureties on his 
bond. This rule is founded upon reason and justice. The 
fact that an administrator or executor distributes the estate 
of his testator or intestate to the heir or distributee, is evi- 
dence that he has sufficient in his hands to pay all out- 
standing debts; and this presumption must be negatived 
by a creditor who seeks to reach the property of the testate 
or intestate in the hands of the heir or distributee for the 
payment of his debt, before he will be allowed to do so. 
In this case, the plaintiff wholly failed to prove that he 
was without remedy against the administrator, and there- 
fore we think that the judgment of the court below find- 
ing in favor of the defendant was right. The plaintiff 
failed to prove his case; and it stands like any other case 
which may have been submitted to ajury. Where the 
plaintiff fails to establish a case against the defendant, a 
verdict must necessarily result in the latter’s favor. 

We affirm the judgment of the court below finding in 
favor of the defendant in this case. 
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GILMORE et al. vs. WELLS et ail. 


Where a plaintiff proceeded by a warrant, under §4077 of the code, 
to turn another out of the possession of a certain tract of land asa 
tenant holding over, and the defendant filed a bill on behalf of her- 
self and her children, alleging that, by reason of her poverty, she 
was unable to give the bond required by 24079 of the code; that 
she and her children had an independent title, not held under the 
plaintiff, which she set out; that the plaintiff never had title to 
the land; that he was insolvent and unable to respond to any 
damages she might recover against him; and that the relation of 
landlord and tenant never existed between herself and children, 
or her husband and the plaintiff; such a bill was not demurrable, 
and under it an injunction could be obtained to prevent the plain- 
tiff from interfering with the complainants in the enjoyment and 
possession of the land. 

(a) This case differs from those of Hall vs. Holmes et ux., 42 Ga. 179; 
Cherry vs. Ware, 63 Id. 289, and Huff vs, Markham, 71 Id. 557. 


November 23, 1886. 


‘ Landlord and Tenant. Trespass. Injunction. Before 
Judge Lumpkin. Hancock Superior Court. April Term, 
1886. 


Reported in the decision. 

JorDAN & Lewis, for plaintiffs in error. 

James A. Harwey, by brief, for defendants. 
BLANDFORD, Justice. 


Gilmore took out a warrant against defendant, under 
section 4077 of the code, to turn her out of a certain tract 
of land. The defendant proceeded to file her bill, in her 
own behalf and as next friend for her children, against 
plaintiff, in which she alleged that, by reason of her pover- 
ty, she was unable to. give the bond required by §4079 of 
the code. She set up title to the premises through one 
Perkins, to the land by purchase by her husband while in 
life, and a bond for title to him by Perkins, and that the 





198 SUPREME COURT OF GEORGIA. 


Gilmore et al. ve. Wells et al. 


purchase money had been paid, and seven years’ posses- 
sion under the bond, and that all the property which her 
husband left at his death was not worth more than five 
hundred dollars, and that the property was hers and her 
children’s. .She denied that the relation of landlord and 
tenant ever existed between herself and children, or her 
husband and Gilmore, and denied that Gilmore ever had 
title to the land, and alleged that he was insolvent and un- 
able to respond to any damages she might recover against 
him. To this bill Gilmore demurred for want of equity, 
and because complainants had a full and adequate remedy 
at law. The court overruled the demurrer, and defendant ° 
excepted, and this is assigned as error. The case pro- 
ceeded to a hearing and the jury found for complainaat. 
A decree was rendered perpetually enjoining the defend- 
ant, Gilmore, from further interfering with the complain- 
ants in the enjoyment of the possession of the land in 
controversy. 

The counsel for plaintiff in error insists that this case is 
governed by the cases of Hall vs. Holmes and wife, 42 Ga. 
179; Cherry vs. Ware, 63 Ga. 289, and Huff vs. Markham, 
71 Ga. 557. It will be seen, by an examination of these 
cases, that in neither of them was the title of the 
premises in dispute between the parties, nor will itappear 
that the relation of landlord and tenant was denied; 
while, in the present case, the tenancy is denied, and 
complainant sets forth her and her children’s title inde- 
pendent of the pretended landlord, and denies that he ever 
had any title whatever, and alleges his insolvency as being 
unable to respond to complainant for any damages which 
they might recover from him by reason of his wrongful act 
in turning them out of possession of their land. Asit ap- 
pears to us, this is a bill to restrain a trespass by one who 
is insolvent, and who is unable to respond for the damages 
which may be incurred by the trespass. A court of equity, 
as a general rule, has no power to restrain a trespass, but 
will ordinarily leave the party injured to seek redress for 
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the same in a court of law. But where it is shown that 
the remedy at law is or will prove fruitless, and the loss 
or damage is irreparable, then, it has often been decided 
by this court and it is undoubtedly the law that, a court 
of equity will intervene by injunction to restrain the tres- 
pass. It is as mucha trespass to turn one out of posses- 
sion of her land under color of the law by warrant under 
section 4077 of the code, by a false affidavit for that pur- 
pose, as without such a warrant; and the party so using 
this law wrongfully. is liable to the party aggrieved for any 
damages they may sustain by the wrongful conduct of the 
other party. And in this case, the plaintiff in error is al- 
leged to be insolvent and unable to respond in damages 
for his contemplated wrongful act. The remedy at law 
falls short of affording complainants full and adequate re- 
lief. So we think that the relief sought in equity is prop- 
er, and that the court did right to overrule the demurrer 
filed in this case by plaintiff in error; and his decree in the 
premises must be affirmed. 
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The petitioners to the ordinary for a new road over the land of another 
are, when objected to, incompetent jurors to pass upon the ques- 
tion of damages between the county and the land-owner. 

December 21, 1886. 











Jury and Jurors. Before Judge Boynton. Rockdale 
Superior Court. February Adjourned Term, 1886. 












A petition was filed for the opening of a public road in 
Rockdale county, and Almand, through whose land it 
would run, filed a petition claiming damages. A jury was 
summoned to try that question. Almand objected to cer- 
tain of the jurors on the ground that they signed the peti- 
tion for the opening of the road, and to others on the 
ground that they were merchants and clerks in Conyers 


200 SUPREME COURT OF GEORGIA. 
Almand vs. The County of Rockdale. 


and were interested in the opening of the road. These 
objections were overruled. The jury returned a verdict 
for $20 in favor of Almand.. He carried the case to the 
superior court by certzorari. This was overruled, and he 
excepted. 


Gro. W. GuEaTon, for plaintiff in error. 
J. N. Gunn, for defendant. 
Hat, Justice. 


That the petitioners to the ordinary for a new road over 
the land of another are, when objected to, incompetent 
jurors to pass upon the question of damages between the 
county and the land-owner, we think there can be no doubt. 
What was said in Beall et al., ex’rs, vs. Clark et al., 71 Ga. 
849, we again repeat, with all the emphasis that a persist- 
ence in the views there expressed, after mature reflection, 
can impart, “ that the trial by jury cannot be too carefully 
guarded to protect it from unfairness, but also from any 
uncertainty on that score. Jurors should not only be im- 
partial, but above suspicion.” Omni exceptione majores. 
The fact that the General Assembly of the State have 
passed an act to render the citizens of a county, or of an 
incorporated town or city, competent jurors in cases where 
such corporations are parties, we apprehend, does not go 
to the extent of qualifying them to serve where they are 
parties or guasz parties to the proceeding to be investi- 
gated, and which they induced the corporation to institute ; 
their participation subjects them to the imputation of bias 
in favor of one party and prejudice against the other; they 
are not and cannot be, in the eyes of the law, indifferent 
and impartial jurors. 

Judgment reversed. 
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Supp e¢ al. vs. DAvis. 


1, In an action on a promissory note made by a partnership, the suit 
being in favor of the payee against the representatives of one of 
the partners, and both partners being dead, the plaintiff having 
testified in his own behalf to the loss of the note, and then, on 
cross-examination, having testified to the execution and delivery 
of a similar note made by the plaintiff to the partnership, whieh 
note was pleaded as a set-off, he was competent to go on and ex- 
plain (to the same extent as a disinterested witness might do) the 
circumstances under which the latter note was executed and de- 
livered ; and as these circumstances connected it with the former, 
and also connected both notes with a book account between the 
contracting parties, his competency extended to a full explanation 
of the consideration of the notes, their relation to each other and 
to the account, the object and purpose of interchanging them, and 
the entire transaction of which the matters brought out in the 
cross-examination constituted a part. 

2. The plaintiff having testified on cross-examination that he delayed 
bringing suit till just before the bar of the statute would have at- 
tached, was competent to explain the whole cause of that delay, 
including the fact that he was urging the surviving partner, then 
in life but since dead, to settle the demand. 

3. Though the plaintiff. (not being cross-examined on this point) 
may have been an incompetent witness to show what considera- 
tion he paid the partnership for certain drafts drawn by it in 
his fayor, yet the presumption of law being that he gave value for 
the drafts, and there being no ground to infer that they or their 
proceeds were paid to him on the note in suit, and no evidence, 
direct or indirect, of that fact, his testimony showing the applica- 
tion of a part of the drafts to his book account against the part- 
nership, and that he advanced cash for the balance, was not hurt- 
ful to the defendants, as the account unpaid, even if all the drafts 
had been applied to it, would still have been larger in amount than 
the note, thus leaving the whole of the note operative as continu- 
ing to represent a real debt. 

4, Where the note sued upon was, in its inception, a security for a 
real debt on book account, and the note pleaded against it as a set- 
off never represented any debt whatever, but, under the name of 
an ‘‘offset,’’ was obviously intended as a protection against having 
to pay the account, or some of it, twice, the latter note cannot pre- 
vail as a set-off against the former so long as the account, up to 
an amount equal to the amount of the note, remains unpaid. 

5. Where the creditor had an election between two rights of action 

for the same debt, he mav, after one of them is barred, maintain 
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a suit on the one not barred. That an account is ‘‘out of date,’’ 
will not hinder a recovery upon a promissory note of the debtor, 
held by the creditor as a security for the account. 


February 1, 1887. 












Witness. Evidence. Debtor and Creditor. Set-off. 
Statute of Limitations. Before Judge Wits. Chatta- 
hoochee Superior Court. March Term, 1886. 
























B. F. Davis brought assumpsit against W. W. Shipp, as 
surviving partner of the firm of Shipp & McLester, based 
in part on a note and in part on an account. The defend- 
ant pleaded the general issue; the four years statute of 
limitations, barring accounts; non est factum as to the 
note; that the note was made by McLester without the 
knowledge or consent of defendant, without consideration 
and as a mere accommodation ; set-off of a note for $700; 
and payment. 

Shipp died, and his executors were made parties. On 
the trial, the jury found for the plaintiff $700 and costs. 
The defendants moved for a new trial on various grounds, 
which was refused, and they excepted. The other facts 
are sufficiently stated in the decision. 













PraBopy & Brannon, for plaintiffs in error. 
Jos. F. Pou; C. J. THornton, for defendants. 


BLEcKLEY, Chief Justice. 





This case was here on a former writ of error in 69 Ga. 
297. The note declared upon and the one pleaded as a 
set-off were precisely alike, except as to the makers and 
the payees, respectively. The former note was made by 
Shipp & McLester, payable to Davis, or bearer ; the latter 
by Davis to Shipp & McLester, or bearer. They bore the 
same date, which was in August, 1874, and each of them 
was due on the first of November thereafter. The record 
shows that Davis was a merchant, and that this firm was 
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his customer on a running account, consisting of many 
items, and amounting, when the notes were made, to much 
more than the one sum expressed in each note. McLester 
transacted most of the firm business, and he it was that 
gave the firm note to Davis to enable Davis to raise mon- 
ey by negotiating it. Though the note was given in con- 
sequence of the account, it was agreed, at the time, that 
it should not be entered on the books or credited upon 
the account; and as McLester had not examined it to his 
satisfaction, the settlement contemplated was postponed 
for a few days to await his convenience. He requested, 
however, that Davis should give his note to be held as an 
“offset” against the other, and this request Davis complied 
with. No settlement ever took place. Davis negotiated 
the note given to him, indorsing it, and then met his con- 
tract of indorsement, and received the note back from his 
transferee. McLester died, and Davis delayed bringing suit 
until the bar of the statute of limitations had attached to 
the account, and until it was about to attach to the note. He 
then sued Shipp as surviving copartner upon the note 
and a portion of the account, but prosecuted his action as 
to the note only. Shipp died, and his representatives were 
made a party defendant in his stead. 

1. At the trial, Davis introduced himself as a witness to 
prove the loss of the note declared upon pending the ac- 
tion. After he had testified upon this point only, defend 
ants’ counsel proved by bim, on cross-examination, the exe- 
cution and delivery of the set-off note, and also certain 
facts that transpired after McLester’s death touching the 
custody of that note. The question was then raised, 
whether the plaintiff was competent, while on the stand, to 
state as a witness in his own behalf the facts and circum. 
stances which gave rise to and attended the execution and 
delivery of that note. The court ruled that he was, and 
under this ruling. the witness made a full explanation of 
the whole matter. It isnot complained that he testified 
to anything which was in and of itself inadmissible evidence, 
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but only that the death of the other contracting parties 
would protect the defence from being affected by such evi- 
dence coming from him, he being, as it is insisted, an in- 
competent witness. The objection to his competency on 
this ground was duly made and formally overruled. 

Of the note pleaded as a set-off, there was no denial in 
the pleadings, on oath or otherwise. For some reason, the 
counsel wanted to prove, and did prove, its execution and 
delivery. He may have thought the sections of the code 
relating to non est factum (§§3454, 2851, 8472) could not 
be applied to an instrument set up defensively, there be- 
ing, under our system, no replication. At all events, he 
chose to assume the burden of showing execution and de- 
livery, together with some later incidents of the note’s 
history. The history of its origin was thus broached by 
the defendant’s counsel himself, and that history laid open 
to full investigation ; and the witness, while on the stand, 
could disclose the entire res gestx of the execution and de 
livery. The circumstances were such that the existence 
of this note could not be adequately accounted for with- 
out explaining the existence of the other, nor the existence 
of the other without referring to the book account. The 
three were tied together in one knot of history, and what 
the witness did was to expound the knot, and show how 
the combination came to be made, and what were the sev- 
eral elements of the several thingscombined. In so doing, 
he explained and accounted for the acts of signing and 
delivering, and showed the consideration involved in the 
transaction, and, incidentally, the consideration of both 
notes. Allthishe did just tothe extent that a disinterested 
witness might have done when examined in rebuttal toa 
cross-examination. There was no recurrence to the sub- 
ject-matter of the examination in chief. That related to 
the loss of the other note, and that alone, and was not for 
information of the jury, but of the court, being designed 
to lay the foundation for secondary evidence touching the 
contents of the lost instrument. Indeed, it might be urged 
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that, as to the substance of the case, the plaintiff was not 
a witness in his own behalf at all until after the defend- 
ants had adopted him as their witness. Their counsel it 
was who first examined him upon any fact whatever that 
went to the substance of the controversy, or that the jury 
had to deal with, and the counsel began his inquiry by 
entering upon a transaction between the witness and the 
partnership whilst both partners were living. It would 
hardly be a misnomer to call this an examination in chief. 
But we are content to treat it as a cross-examination, and 
to rule on it in that aspect. The exact ruling we make is 
formulated in the first head-note to this opinion. 

2. Nor was the plaintiff incompetent to explain why he 
delayed bringing suit, although a part of his reason was 
that he was urging the surviving partner to settle. The 
defendants brought out the fact of delay in their so-called 
cross-examination, and the testimony objected to went to 
explain why the delay occurred. If a part of the cause 
of delay was admissible (and that it was is conceded by 
there being no objection made to it), the whole cause of 
it was admissible. The forbearance to sue and the efforts 
to obtain a settlement were contemporaneous, and were 
related as an effect is related to a part of its cause. The 
effect had no relevancy to the issue, save as an indication of 
some cause, and the defendants having drawn out the effect, 
the plaintiff was entitled to refer it to its true cause and 
to develop the whole thereof. Why was the delay made 
a subject of examination if the witness was not competent 
to explain it as well as to avow it? 

3. Nothing was brought out on cross-examination of the . 
plaintiff which referred directly or remotely to the drafts 
which were afterwards introduced by the defendants. The 
court, however, permitted him to return to the stand and 
show what consideration the firm received for these drafts ; 
that is, that two of them were credited on the book account 
and one of them was paid forin cash. The drafts were 
drawn by the firm on another firm, in favor of Davis, and 















206 SUPREME COURT OF GEORGIA. 
Shipp et al. vs. Davis. 


were payable legally on demand or at sight, no time of 
payment being expressed. They bore date respectively 
October 12th and December 14th, 1874, and February 15th, 
1875, and in the aggregate amounted to the same sum as 
the principal of the note sued upon. This coincidence 
was the only fact which tended to relate them to the note 
otherwise than through the account; and the two larger 
of them were drawn after the note matured and had for 
sometime borne interest. The drafts were, therefore, not 
sufficient to discharge the note had they been applied to 
it. But they were not so applied; that was clear; and 
there was not the faintest trace of any agreement or direc- 
tion so to apply them. Under our law, they imported a 
consideration as between the drawers and the payee, and 
had the drawers been sued upon them after dishonor, it 
would not have devolved on the payee to show that credit 
had been ‘given for them either on the note or the account. 
He might have rested on the general presumption of law 
that he paid full value for them; otherwise, until the 
contrary appeared. That presumption obtained here until 
he testified ; and from his testimony, it appeared that credit 
was given for them on his book-account against the draw- 
ers to the extent of five-sevenths of their amount, and 
that as to the other two-sevenths, he paid cash which never 
went upon the books. In so far as this evidence rebutted 
the general presumption of law, it operated rather against 
the plaintiff than in his favor, and therefore did the de- 
fendants no harm. But had credit been given upon the 
books for the two-sevenths of the drafts not credited (and 
we are sure that no view of the circumstances would war- 
rant more than that), the account would still have been, 
in the final outcome, larger than the note, and so a balance 
upon the account would have remained unpaid sufficient 
to justify a recovery upon the note in full. 

The result is, that granting the incompetency of the 
plaintiff to testify as a witness touching these drafts (and 
considering the way the examination commenced, it is 
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doubtful whether he was incompetent), the admission of the 
testimony was not cause for granting a new trial. See 
third head-note. 

4, The next-point strikes at the vitals of the controversy. 
The court declined to charge the jury that if one note was 
given as an “offset” to the other until a final settlement 
was had, and if no final settlement had taken place, then 
the former is an “offset” to the latter. This charge, if 
given, would have misled the jury. They would have 
understood it as leaving scarcely anything to investigate, 
except the fact of the agreement about “offset ;” whereas, 
according to the true legal effect of that agreement, under 
the circumstances, it may be conceded to have been made, 
and may receive the most favorable interpretation for the 
defendants which the facts will bear, and still the plaintiff 
could and ought to recover. There was no pretence that 
any settlement had been made. The failure to settle was 
one of the troubles brought about, not by the plaintiff, but 
by the partnership. The plaintiff was ready to settle 
when the notes were given, and the postponement was 
not at his instance, but at the instance of the acting part- 
ner, and was assented to for his convenience. So far as 
appears, no subsequent offer to settle had ever been made 
by the partnership, or either of the partners, and there is no 
hint that the plaintiff was unwilling to settle, or ever failed 
to be ready. The failure to settle cannot count against 
the plaintiff, and so his rights are to be measured now by 
what they were in the beginning. What were these rights? 
The partnership was his debtor. Hehad an open account 
against it, upon which he had aright of action. The part- 
nership had no debt against him; he owed it nothing. It 
gave him a note covering a portion of the account in amount, 
but not paying any of it. There was an express agree- 
ment that it should not be credited on the account, 
and even if it had,in fact, been credited, it would not have 
operated as payment without an agreement precisely to 
the reverse of the one entered into. 71 Ga. 450. There was 





208 SUPREME COURT OF GEORGIA. 


Shipp et al. vs. Davis. 


no purpose or intention that the note was to remain in the 
plaintiffs hands inactive and inoperative. He wanted it 
for immediate use, as a valid, absolute, unconditional un- 
dertaking to pay to himself or the bearer the amount ex- 
pressed in it on the first of November following. It was 
given with the knowledge and intention of the active part- 
ner, and therefore of the partnership, that he would so 
treat it. The consideration was not any particular part of 
the book account, but the whole of it; it was the fact that the 
partnership owed that account. The note was negotiated 
as it was intended to be, but it was a binding note in all 
respects before it was negotiated, there being an existing 
debt for much more than the amount of it to furnish a 
consideration. As soon as the note was given and accepted, 
there were two contracts on the part of the partnership 
touching that debt: one implied on the account, to pay the 
whole of it; the other, express in the note, to pay a part 
of it. 

The giving of the note was no extinguishment of the 
right of action on the account; the existence of a right of 
action on the account was no obstacle to an action on the 
note. As between the parties themselves, payment of the 
note would extinguish the account pro tanto, and payment 
of the account would extinguish both; that is, the whole 
debt. As long as anything was left due on the account, 
the note would be good for that much. Stripped of the 
cobwebs woven about the transaction, the case is but the 
very common one of a creditor having his debtor’s note as 
a security for the payment, in part, of his debtor’s account. 
And with this view, the note pleaded as a set-off, is, in the 
light of ali the competent testimony in the record, both 
the interested and the disinterested, quite consistent. This 
latter note represents no debt, and never did. Yet it was 
good, and remain’ good, for the purpose for which, in legal 
effect, it was given, to-wit, to prevent the plaintiff from 
collecting any part of his debt more than once. That was 
and is its office, and whenever and wherever it is needed 





OCTOBER TERM, 1886. 209 


Linch et al. vs. McIntyre et al. 


to subserve such a purpose, it can be used to “ offset” 
either the note or the account, or both. But it cannot be 
used to hinder the collection of any part of the debt once 
only. It is morally certain that the partnership never dis- 
charged this note by settling or otherwise. If it was to be 
satistied by a settlement, why was the settlement not made? 

5. The bar of a remedy on the account by lapse of time 
is simply the loss of one of the plaintiff’s rights of action. 
The debt survives though that remedy for its recovery has 
perished. But on the note, there was another remedy for 
so much of the debt as the note embraces, and to make 
available this latter remedy, as far as it will go, is the ob- 
ject of the present suit. 8 Ga. 325. 

6. Any other points made in the motion for a new trial, 
or in the argument at the bar, are submerged by the strong 
current of legal evidence in favor of the verdict. The 
finding of the jury was correct, and there was no error in 
overruling the motion for a new trial. 

Judgment affirmed. 


Lincy e al. vs. McIntyre et al. 


1, While an application for a homestead should state out of whose 
property it is to be granted, and where an application by a wife 
fails so to state, the homestead will be invalid as against creditors 
of the husband, yet where a husband and wife live together on 
the land sought: to be set apart, which belonged to him, and he 
had notice that his wife had applied to have it set apart, and made 
no objection thereto, the grant of the homestead bound him and 
those claiming under him as heirs. 

2. Although the husband may have died, yet where he left surviving 
him his wife and several children, one of whom was still a minor, 
the homestead estate still existed; and on the application of the 
wife on behalf of herself and her minor child, the judge of the su- 
perior court could grant an order for the sale of the property and 
reinvestment of the proceeds. A sale effected under such an or- 
der would convey to the purchaser the title, divested of any claims 
which the heirs at law of the husband might have upon the prop- 
erty. 

v 78-14 
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(a) Prior to the adoption of the constitution of 1877, this court held 
that there could be no alienation of the homestead property, even 
with the approval by the ordinary; but since its adoption, such 
power has been given, upon approval of the judge of the su- 
perior court. 


October 26, 1886. 


Homestead. Husband and Wife. Constitutional Law. 
Before Judge Marswatt J. Cuarke. Fulton Superior 
Court. March Term, 1886. 


Reported in the decision. 
L. W. Tuomas; C. J. Srmons, for plaintiffs in error. 
Joun Cottier; W. H. Hutsey, for defendants. 


BLANDFORD, Justice. 


Philip McIntyre was the owner of a tract of land in or 
near Atlanta. His wife, Milly McIntyre, in 1875, made 
application to have the same set apart as a homestead to 
herself and children of her and Philip, on the ground that 
her husband refused so to do; but in the application for 
homestead, there was no allegation that the land belonged 
to her husband. The homestead was allowed by the or- 
dinary. Philip lived with his wife and children on the 
land when the surveyor entered and platted the land 
under the order of the ordinary, and had notice of the 
wife’s application. The husband died in 1883. After 
his death, all of his children, who had become of age, ex- 
cept Philip. jr. (who is now a minor), conveyed their in- 
terest in their father’s estate to H. Linch, to secure him 
in the payment of a debt which they owed him. Philip 
McIntyre owed no debts when the homestead was applied 
for by his wife, nor at his death. In 1884, Milly McIntyre 
applied to the judge of the superior court of Fulton county, 
wherein the land is located, for leave to sell the same, 
making Philip McIntyre, jr., the only beneficiary of the 
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homestead, a party defendant, the other or former bene- 
ficiaries having attained their majority. The court ap- 
pointed a guardian ad litem for the minor, who appeared 
and answered the application; and an order was granted 
by the judge of the superior court, authorizing a sale of 
the land. It was sold and purchased by Thomas Donald- 
son, one of the defendants in error, for two thousand dol- 
lars, a fair price; fifteen hundred dollars of this sum was 
invested in another piece of land, and five hundred dollars 
divided between her children. The heirs at law of Philip 
McIntyre, deceased, preferred their bill in equity against 
Thomas Donaldson, praying: that the conveyance to him 
of the land embraced in the homestead estate be set aside, 
and that the land be decreed to be theirs. H Linch, by 
cross-bill, intervened, and claimed that four-sixths of the 
land belonged to him by virtue of the conveyance by the 
heirs at law of Philip McIntyre to him. He prayed that 
his claim against them, on account of their indebtedness 
to him, be decreed to be paid him out of the land in con- 
troversy. The case, as thus made by the parties, was left 
to the final decision and determination of the presiding 
judge without a jury, and he held and decided that Thomas 
Donaldson acquired a good title to this land by his pur- 
chase. To this decision and decree the heirs at law of 
Philip McIntyre, deceased, and H. Linch excepted, and 
error is alleged thereon. These are the main facts in the 
case, and all that are necessary to reach a proper adjudi- 
cation of it. : 

1. The first question made by the plaintiff in error is, 
that the homestead allowed by the ordinary to Milly 
McIntyre, the wife of Philip McIntyre, was void, because 
the application did not state out of whose property the 
homestead was to be taken, and several decisions of this 
court were cited and read to sustain this view ; but it must 
be noted that in all of those decisions, and every one that 
has been rendered by this court, the decision turned upon 
the fact that there were creditors, and the decision was 
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that the same was void because of the failure to give them 
notice, in the application, out of whose property, whether 
that of the wife herself or that of the husband, the home- 
stead was to be allowed, and without this, it was not asuf- 
ficient notice to creditors to put them on notice to contest 
with the applicant her right to the homestead. In this 
case, there are no creditors interested. The husband alone 
was interested, and he had notice of the wife’s application, 
and also that it was his property she was seeking to have 
set apart as a homestead. He made no objection before 
the ordinary, which, if he had done so, would have de- 
feated the application. It will be inferred from this that 
the husband not only acquiesced, but consented to the al- 
lowance by the ordinary of the homestead out of his prop- 
erty. This action or non-action of his bound him, and 
consequently bound all others claiming under, through or 
by him. So we think that the homestead was good as to 
the husband and was valid ; and what we say here does 
not in any manner contravene or collide with any decision 
that has been rendered by this court heretofore. 

2. The next point insisted upon is that, as the chancel- 
lor granted the order of sale after the death of Philip 
McIntyre, the husband, he had no jurisdiction to do so, 
and that the order was void. If the homestead was prop- . 
erly allowed, and we have so held, the same did not ter- 
minate with the death of the husband, but continued so 
long as there were any beneficiaries ; and when the order 
was applied for and granted, Milly McIntyre, the wife, and 
Philip, jr.,a minor, were still beneficiaries, and the home- 
stead estate existed as set apart under the constitution of 
1868. By the constitution of 1877 (code, §5218), it is ex- 
pressly proved that “parties who have taken a homestead 
of realty under the constitution of 1868 shall have the 
right to sell said homestead and reinvest the same by or- 
der of the judge of the superior courts of this State.” 
Art 1x. section Ix. par.1. By this clause, express authori- 
ty was granted to Mrs. Milly McIntyre, in behalf of her- 
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self and her minor son, to sell this real estate by the or- 
der of the judge of the superior court. This order was 
granted and the sale of the realty effected; and this being 
done, we are of the opinion that the purchaser acquired 
the title divested of any claims which the heirs at law 
might have upon the property. If Philip McIntyre, the 
father and ancestor, could have been divested of his 
title had he been in life, which we think is unquestiona- 
ble, his heirs at law and those who claim through them 
occupy no better position than he did. _ Before the adop- 
tion of the constitution of 1877, this court held that there 
could be no alienation of the homestead property, even 
by the approval of the ordinary, but since its adoption, 
there is such power given, upon approval of the judge of 
the superior court. 

After looking through the whole case as to pleadings 
and evidence, we are satisfied that the court below com- 
mitted no error in the judgment and decree which he ren- 
dered in this case. So the judgment is affirmed. 


CRAWLEY vs. RICHARDSON, trustee, 


Where, in 1863, a testator, by his will, bequeathed all his property to 
a woman in trust for the sole and separate use of her son, and pro- 
vided that if he should die before he should arrive at twenty-one 
years of age, his mother should have the use of the property for 
life, and after her death, it should go to two friends of the testator, 
thus creating an executory trust continuing until the son attained 
his majority ; and where, after the death of the testator, the sur- 
viving member of a firm, of which the testator had been a member, 
conveyed the property in dispute, and his grantee and those hold- 
ing under him held adversely for more than seven years, prescrip- 
tion ran against the trustee, and she being barred, the minor son 
likewise was barred. 


December 21, 1886. 


Trusts and Trustees. Prescription. Before Judge Boyn- 
ton. Newton Superior Court. March Term, 1886. 
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Reported in the decision. 
Mippiesrooxs & Epwarps, for plaintiff in error. 
Simms & Sims, for defendant. 

BLANDFORD, Justice. 


This was an action to recover a certain tract or parcel 
of land in the town of Covington, Newton county. It was 
shown that one Hyer owned this land. He made a deed 
to one undivided two-thirds interest in the same to John 
C. Nichols and Wm. Graves. A partnership was after- 
wards formed between Hyer, Nichols and Graves, and a 
shop was placed upon the land by the firm. Graves made 
his will in 1863, and by the same conveyed all his prop- 
erty to Ellen J. Crawley, in trust for the separate and sole 
use of Charles B. Crawley, the plaintiff; andif said Charles 
B. should die before he arrived at twenty-one years, it 
was provided that his mother, Ellen J. Crawley, should 
have the use of the same for her life, and after her death 
the same was to go to Byrnes and Youngkins, his friends. 
Graves died soon after the making of the will. John C. 
Nichols, after the death of Hyer and Graves, as sole sur- 
viving partner of Hyer, Nichols & Graves, sold the land 
to Mary Nichols, in 1868, and the same was regularly con- 
veyed to Richardson, trustee, the defendant; and there 
had been more than seven years’ adverse possession in 
Richardson, and those under whom he claims, before the 
commencement of this action. 

Did the will of Wm. Graves create an executory trust 
-in Ellen J. Crawley for plaintiff? Ifit did, then the plain- 
tiff could not recover; otherwise, he could recover. The 
whole property, by the will, was devised to Ellen J. Craw- 
ley in trust for Charles B. Crawley, and if he died before 
twenty-one, she was to have the use of it for life, and then 
it was to go to his friends. This was a trust in Ellen J. 
during the minority of Charles B.; it was executory, that 
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is, continuing until he attained his majority ; and there be- 
inga right of action in the trustee to recover this property, 
the prescription ran against the trustee, and as she was 
barred before plaintiff became of age, he was likewise 
barred, the prescription being complete. So that the ver- 
dict is right, and under the facts, no judgment could be had 
for plaintiff. 
Judgment affirmed. 


MovuLTON vs. Barr. 


. The verdict was supported by the evidence. 

. Appearance and pleading to the merits waives all irregularities 
in the process, or the absence of process and service thereon, 

. Where suit was brought for goods furnished, and the defendant 
pleaded that they were not such as he had purchased, but were 
of less value than those contracted for, it was incumbent on him 
to sustain his pleas by proof; and if he failed to show by evidence 
how much less the goods sued for were worth than the price 
charged, and was unable to prove what damage was sustained by 
him, the jury were not at liberty to indulge in conjecture as to his 
loss. 
February 1, 1887. 


Waiver. Process. Service. Damages. Vendor and 
Purchaser. Before Judge Wituis. Taylor Superior Court. 
February Term, 1886. 


Reported in the decision. 


W. S. Wattacr & Son, for plaintiff in error. 
A. A. Carson, by C. J. Tuoknton, for defendant. 


Hat, Justice. 


Baer sued Moulton on account for goods sold and deliv- 
ered. To this suit the defendant pleaded, denying his 
indebtedness, and alleging further that the goods charged 
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to him by the plaintiff and those shipped were not such 
goods as defendant bought of the plaintiff; that after the 
goods were received, defendant notified plaintiff that -he 
did not want them, as they were not such as he had pur- 
chased; that the plaintiff thereupon urged him to keep 
them and do the best that could be done to dispose of 
them, and he would be satisfied; and that he was not able 
to sell them at anything like the amount plaintiff charged 
for them, they not being worth, at the outside, more than 
$100. 

On the trial, the plaintiff proved that his account was 
correct and still due; that he sold the bill of goods him- 
self at lowest wholesale price, and saw all of them packed, 
and knew they were shipped to the defendant; that he 
sent the bill of the goodsin the box in which the goods 
were packed, as defendant directed; that he did not re- 
member to have heard any complaint from the defendant 
about the goods; that the defendant frequently promised 
to pay for them; that the goods sold, packed and shipped 
were the same bought by the defendant, and were all new; 
that the defendant acknowledged the receipt of them more 
than once, and agreed to give his note and pay interest if 
the plaintiff would give him more time, which he refused 
unless security was given; that the defendant never told 
him that these were not the goods he bought, or made 
any complaint, but only asked for time; and that he never 
told the defendant he could pay for them what he thought 
they were worth. 

The defendant testified that the plaintiff called him into 
his store in Macon and insisted on selling him, and was 
told that the defendant was afraid of him; he insisted, 
and the defendant went into his store and priced a suit of 
clothes for his son at a low price, examined the suit there 
and found it a good one, and agreed to take it. Whenhe . 
got home and examined it, he found it was not the suit he 
selected, and was not as good as the one he thought he 
bought. Some days after getting back from Macon, a box 
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of goods was sent to him; there was no bill sent in it, or 
mailed to him. He opened the box and found it con- 
tained a parcel of old goods, many of them damaged and 
worth but little; they were not the goods he selected ; he 
put them all back in the box and did not place them on 
sale, and he kept them there for a month or more, when 
he again went to Macon and asked plaintiff if he shipped 
the box of goods; he said that he had. The defendant 
told him they were not the goods he had selected; that he 
did not want them, and they were subject to his order. 
He then told the defendant to keep the goods, and sell 
them for the best price he could get, and settle with him 
for them as he thought right, and he would be satisfied. 
Under this agreement, he went home and put the goods 
on sale, but found it difficult to sell them at any price at 
all, as they were damaged and of inferior quality; he has 
a good many of them still on hand; could not say what 
they were worth; did not think they were worth more 
than $50, and fifty cents on the dollar would be a good 
price for them; he had a talk with the plaintiff’s book- 
keeper, and agreed to give his note and interest on the 
same, but did not think anything was said about the 
amount of the note. 

In rebuttal of this evidence, the plaintiff introduced the 
following letter : 

‘‘BuTLER, Ga., 7-27, ’85. 

“Dear Str,—Col. A. A. Carson, of this place, informs me he has my 
account for collection. Iam surprised. I thought it was settled. I 
told you I would give yon my note due this fall. You can either 
take my note, or can sue it. You won’t get your money near as soon 


as if you was to wait on me until fall. Hope you will wait on me 
until fall. Iam very respectfully, etc., 


F. M. Movutron. 

“‘T am of course willing to pay a reasonable per cent.’’ 

The inry returned a verdict in favor of the plaintiff for 
the full amount of his account, with interest; and there- 
upon the defendant made a motion for new trial on vari- 
ous grounds, which was denied, and to the judgment re. 
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fusing it he excepted. Besides the usual grounds of the 
motion, that the verdict is contrary to law and evidence 
and the weight of evidence, it was insisted, secondly, that 
there was error in not sustaining a demurrer to the suit on 
the ground that there was no process attached to the plain- 
tiffs declaration, it appearing that the process was fatally 
defective, inasmuch as it was not directed to the sheriff of 
any named county of the State, nor made returnable to 
the superior court of any named county, and in allowing 
the sheriff to change the date of service of the writ, so as 
to make it conform to the truth of the case. Thirdly, be- 
cause the court erred in charging the jury that, if the de- 
fendant claimed that the goods were damaged and worth 
less than the price charged for them, it was incumbent on 
him to show how much less they were worth than the price 
charged ; if he could not tell what his damages were, it was 
not left for the jury to guess at them ; he must show this 
by the evidence. 

1. If the jury believed the evidence of the plaintiff, as 
they had the right to do, instead of that of the de- 
fendant, then their finding is sustained by the evidence, 
if, indeed, it was not in accordance with its decided weight ; 
and the judge, in his discretion, having refused a new 
trial on this ground, we cannot interpose. 

2. There was no error in overruling the demurrer to the 
want of process. Inasmuch as the defendant appeared 
and pleaded to the merits, he thereby waived it. That 
appearance and pleading shall be a waiver of all irregu- 
larities of process, or of the absence of process and the 
service thereof, is expressly provided by section 3335 of 
the code. This section of the code, which dispenses with 
service by appearance and pleading, renders it unneces- 
sary to consider the propriety of allowing the amendment 
in question. 

8. We are of opinion that the charge excepted to was 
abstractly correct. It is certainly true, asa general prop- 
osition, that the defendant must sustain his pleas by proof; 
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and if he failed to show by evidence how much less the 
goods sued for were worth than the price charged, and was 
unable te prove what damage was sustained by him, the 
jury were not at liberty to indulge in conjecture as to his 
loss. They could determine this only from the evidence. 
If there was proof upon the point, the charge did not hurt 
him. This charge was, therefore, not only abstractly cor- 
rect, but, as it seems to us, was apposite to the evidence ad- 
duced on the trial. 

Judgment affirmed. 












ALEXANDER vs. BAKER. 





Where a plaintiff in fi. fa. had obtained judgment against certain 
named persons, as trustees for a church, which was to be levied 
on certain property mentioned therein, and where, on the trial of 
a claim case arising under such levy, the plaintiff showed that a 
title had been conveyed to trustees for the church, but such trus- 
tees were not named in the deed, and it was not shown that the 
persons named as trustees in the judgment ever were such in fact, 
there was no error in dismissing the levy. 


February 1, 1887. 












Trusts and Trustees. Claim. Levy and Sale. Before 
Judge Wiis. Chattahoochee Superior Court. March 1 
Term, 1886. 







Reported in the decision. 







C. J. THornton; A. A. Dozier, for plaintiff in error. 


Jos. F. Pou; E. J. Winn, for defendant. 






BLANDFORD, Justice. 










This was a claim case; the plaintiff having obtained a 
judgment against certain persons as trustees for Saint Pe- 
ter’s African Methodist Episcopal Church, which judgment 
required the same to be levied on certain property men- 
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tioned therein. When this levy was made, Emanuel Ba- 
ker interposed a claim thereto; and on the trial of the case, 
it was shown that William McElvey had conveyed the 
property mentioned, by deed, to the trustees of the Saint 
Peter’s African Methodist Episcopal Church, but no per- 
sons were named as such trustees in the deed of convey- 
ance; and the plaintiff in execution wholly failed to prove 
that the persons named as trustees in the judgment which 
he had obtained, ever were such trustees. Upon demurrer 
to this evidence by the claimant, the court sustained the 
same, and dismissed the levy ; and error is assigned to this 
ruling of the court. 

We think that it was incumbent upon the plaintiff in 
execution to have shown that his judgment was against 
those persons who were in fact the trustees of Saint Peter’s 
African Methodist Episcopal Church; and having failed 
to do this, the evidence which he introduced was not suffi- 
cient to authorize a recovery in his favor. So we think 
that the court did right in sustaining the demurrer to the 
evidence and in dismissing the levy. 

The judgment is affirmed. 


BARFIELD vs. JEFFERSON. 


While a deed made to secure the payment of money is void if tainted 
with usury, yet if a deed was made, not as a security, but as an 
absolute sale, in payment of a debt, and if subsequently thereto 
the grantee agreed that he would reconvey the land to his grantor 
upon payment of a certain sum, which included the amount paid 
by him for the land with usurious interest thereon, this would 
not avoid the deed. The jury were warranted in finding that such 

were the facts in this case. 


February 1, 1887. 


Interest and Usury. Title. Sales. Before Judge Wi- 
tis. Chattahoochee Superior Court. March Term, 1886. 





Reported in the decision. 
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C. J. THornton, for plaintiff in error. 


Hatcuer & Peasopy, by brief, for defendant. 






BLANDFORD, Justice. 






This was an action of ejectment, brought by Jefferson 
against Barfield to recover certain lands situated in the 
county of Chattahoochee. The plaintiff relied upon a deed 
to himself, conveying the land by Barfield. Upon the 
trial of the case, Barfield was introduced as a witness by 
the plaintiff, and he testified that he made the deed to Jef- 
ferson in payment of a debt which he owed Jefferson. 
He further testified that Jefferson agreed to reconvey the 
land to him when he paid to Jefferson the amount of the 
purchase money, and sixteen per cent. on the same, the 
amount which was specified in the deed—something 
over $400; but he did not testify that this agreement to 
transfer was made at or before he conveyed the land to 
Jefferson. A note for the sum of $60 was shown him, 
which specified that it was for rent. He testified that that 
was the interest that he was to pay upon the money which 
he owed Jefferson. This note bore date several months 
after the date of the deed. 

It is well settled that a deed of conveyance tainted with 
usury, or made as a device to cover up usury, is void. See 
Morrison et ux. vs. Markham, decided at the present term 
of this court (ante, p. 161). But it does not satisfactorily 
appear in this case that the deed which Barfield made .to 
Jefferson was a conveyance to secure the payment of money, if 
and it may be fairly inferred, from Barfield’s own testimony, 
that the same was-an absolute sale of the land by Barfield 
to Jefferson ; and it may also be inferred that the agreement 
which Jefferson made to reconvey the land to Barfield 
was made after the sale of the land by Barfield to Jeffer- 
son; and hence, whatever usury there may be in that trans- 
action, it does not avoid the deed. And the jury had the 
right, under the testimony of Barfield, to infer against him, 
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and to conclude that the deed which Barfield made to 
Jefferson was a sale of land, and was nota security for 
any debt which Barfield owed Jefferson; and they could 
well have inferred that the agreement which Jefferson 
had made with Barfield, to reconvey the land to Barfield 
upon payment of the purchase money and the sixteen 
per cent., was a contract or agreement made after the 
sale of the land. Hence we think that the verdict of 
the jury was authorized by the evidence in the case, 
There was some evidence to support this verdict, and the 
court below refused to interfere with the same; and as we 
have frequently held, where there is sufficient evidence to 
support a verdict, we will not interfere with the discretion 
of the court in granting or refusing a new trial. 

Let the judgment of the court below be affirmed. 






























Fiournoy & Eppine vs. Toe First NationaL BANK oF 
JEFFERSONVILLE, INDIANA. 





1, 2,3. It is not to be presumed that commissioners examine the 
wrong witness, though failing to return expressly that the one ex- 
amined is theone named inthe commission. The return need not 
have a preamble or caption to the answers. Though the place of 
execution must appear, it is sufficient to give the county and State, 
and if these can be ascertained from the return with due certainty 
by reasonable construction, it will suffice. 

4. The payee of an accepted bill, who has paid value to the drawer 
before maturity, is not concerned with the consideration as be- 
tween drawer and acceptor. He holds the bill unaffected by equi- 
ties in favor of the acceptor against the drawer. 

5. No evidence that payee held title as agent of the drawers; no pre- 
sumption raised by the testimony received; and the testimony 
rejected was inadmissible. The drawer can neither talk nor act 
away the payee’s title, after the bill has become a subsisting debt 
between the payee and the acceptor. 

6. A bank being the payee and owner of an acceptéd bill, is under 

- no duty to the acceptor to apply funds which the drawer has with 
it on general deposit to payment of the bill. 

7. Dealings in Indiana with a corporation alleged in the record to 
have been chartered by that State, «rc governed by its laws, and 
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when attacked here for usury or the like, the provisions of such 
laws applicable to the transaction must be made to appear, or the 
attack will be ineffectual. 


February 1, 1887. 


Interrogatories. Evidence. Witness. Negotiable In- 
struments. Laws. Comity. Corporations. Before Judge 
IneramM. City Court of Columbus. July Term, 1886. 


The First National Bank of Jeffersonville, Indiana, a cor- 
poration of that State, brought suit against Flournoy & 
Epping on an accepted draft, drawn by M. A. Sweeney & 
Brother on defendants, dated September 29,1885, payable 
thirty days after sight, accepted October 14, made payable 
thirty days thereafter, and protested for non-payment 
November 16,1885. This was endorsed by the drawers. 
The jury found for the plaintiff. The defendants made a 
motion for a new trial, and the following grounds of error, 
in substance, were set out therein : 

(1) Because the court refused to sustain a motion in 
writing to suppress a set of interrogatories on the grounds 
that it did not appear that the person who answered them 
was the same person who was mentioned. in the commis- 
sion, though having the same name; that no preamble to 
the answers appeared, nor did the place of execution. 
The answers were headed, “ Georgia, Muscogee county,” 
together with a statement of the case, and the court in 
which it was pending. Then followed the answers signed 
by the witness. After them came the heading, * State of 
Indiana, Clark county,” followed by a certificate, signed 
by the commissioners, that the foregoing answers were an- 
swered, subscribed and sworn to before them on July 2, 
1886. 

(2) Because the court rejected two letters from the 
drawers to the acceptors, dated July 11, 1885, offering cer- 
tain terms as to the contract, a telegram from the drawers 
(without date) accepting terms offered by the acceptors, 
and a letter, dated August 3, 1885, from the drawers, re- 
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lating to the contract, and stating that they were responsi- 
ble for their work and guaranteed satisfaction in all cases. 

(3) Because the court rejected two telegrams from the 
drawers to the acceptors, dated September 3, 1885, to the 
Steam Barge Company, stating shipment of machinery, 
and one stating that there had been an unavoidable de- 
tention. 

(4), (5) Because the court refused to allow counsel for 
defendants to ask one of them to detail a conversation be- 
tween him and one of the drawers after the draft had gone 
to protest, or to allow the witness to be asked whether the 
member of the drawers’ firm in that conversation said that 
plaintiffs owned the draft; the avowed object of the ques- 
tion being to show that the drawers then owned the draft 
and claimed it, and offered to settle it, and did not claim 
that the draft was owned by the plaintiff or mention the © 
plaintiff. The drawers were not sworn as witnesses in the 
case. 

(6) Because the court rejected a letter from the drawers 
to the acceptors, dated December 5, 1885, denying items 
of a bill claimed against them, but offering to make a cer- 
tain payment and shipment as a settlement of that claim. 
The avowed object of this testimony was to show that the 
drawers recognized the Steam Barge Company in the con- 
tract, and to show that they then owned the draft after it . 
was due. 

(7), (8) Because the court refused to permit one of the 
defendants to testify that the machinery was not delivered 
according to contract with the drawers, and was not ac- 
cording to the specifications agreed on; that money had 
been laid out and the interest lost on it, and delay in run- 
ning boats, and consequent loss, had accrued from the 
delay of the drawers to comply with their contract ; and 
because the court refused to admit evidence of damages 
to defendants or the barge company, in which they were 
interested, arising from the breach of contract by the 
drawers. 
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(9) Because the court admitted the interrogatories of 
the president of the plaintiff, touching plaintiffs connec- 
tion with the draft, after having ruled out the above stated 


evidence, the defendants insisting that the testimony was - 


not in rebuttal. 

(10) Because the court refused to charge as follows: (1) 
“If it should appear from the evidence that plaintiff dis- 
counted the draft sued upon and gave Sweeney & Brother 
credit for the same on their books and upon the account 
of Sweeney & Brother with said plaintiff, and that, after 
said discount and the giving of credit to Sweeney & 
Brother, the said Sweeney & Brother continued to do 
business with said bank (plaintiff) and deposited enough 
money with said bank to pay all indebtedness of Sweeney 
& Brother due said bank, then said bank is not the legal 
owner of said draft sued on, and the draft would be the 
paper of Sweeney & Brother, and suit should be brought 
mn the name of Sweeney & Brother, and not in the name 
of said bank.” (2) “I charge you that when a bank dis- 
counts a draft or note for a customer, and the party whose 
draft or note is so discounted has a deposit account at the 
bank, the bank has no lien on the deposit of such customer 
until the discounted draft or note shall have become due 
and payable; but when such paper shall have become due 
and payable, then I charge you that the bank did have 
such a lien on the deposit account of such customer to the 
extent of the amount of such discounted paper, and can 
hold enough of said customer’s funds in their hands to pay 
said draft.” (8) “I charge you further, that if you believe 
from the evidence that a draft was drawn, accepted and 
then discounted by the First National Bank of Jefferson- 
ville, Indiana, and that said draft is the foundation of this 
action, and that the discount was at a greater rate of inter- 
est than seven per cent. per annum, by the so doing, the 
title to said draft does not pass to the bank making the 
discount, and that the plaintiff cannot maintain an action 


on the same.” 
v 78-15 
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(11), (12) Because the verdict was contrary to law and 
evidence. 

The motion was overruled, and the defendants ex- 
cepted. 


GorTcHIUs & CHAPPELL; HatcHer & Preasopy, by brief, 
for plaintiffs in error. 








PeaBopy, Brannon & Batt Le, for defendant. 


BLeckLeEy, Chief Justice. 








_ 1. A motion to suppress the interrogatories of a witness 
was overruled. It was based on three grounds: (1) The 
lack of anything to identify the witness examined with the 
witness referred to in the commission. (2) The lack ofa 
preamble to the answers. (3) Failure to show the place 
of execution. As to the first ground, we have no means 
of deciding. The name of the witness examined is sub- 
scribed to the answers, and if the same name was inserted 
in the commission, as seems to be conceded, there is a fair 
presumption that the person referred to in the commission 
was the one examined. It is not likely that the commis- 
sioners examined the wrong witness. But the commission 
is not in the record, and therefore we cannot be sure of 
any mistake if one was made. Neither are the interroga- 
tories in the record. If they gave the name and place of 
residence of a witness, and the witness examined bore that 
name and was examined at that place, that would be identi- 
fication enough, in the absence of any circumstance to 
cause distrust of the fairness or accuracy of the commis- 
sioners. That they examined a different person from the 
one whom the commission authorized them to examine, is 
surely not to be presumed. Their failure to certify ex- 
pressly to the identity, is no substantial omission, for it is 
no less their duty to examine the right person, and no other, 
when they do not certify, than when they do. And if they 
were ‘aithless enough. or reckless enough, to examine one 
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man in place of another, they would not be apt to hesitate 
about certifying. There is no statute, or rule of court, 
which requires any certificate of identity, though such a 
statement in the returns is usual and very proper. 

2. The same observation applies to caption or preamble. 
It is usual to have something of the sort prefixed to the 
answer, but this is not amongst the essentials of execution. 
Code, §3888. 

3. It is requisite that the place of execution appear; and 
so, we think, it does in this instance. Immediately under 
the words, “ State of Indiana, Clark county,” the commis- 
sioners declare that the interrogatories and cross-interroga- 
tories were answered, subscribed and sworn to before them. 
The proper construction is, that all this occurred in Clark 
county, Indiana. 73 Ga. 386. 

The heading of “ Georgia, Muscogee county ” is coupled 
with a statement of the case, and means simply to give 
the State and county in which the action was pending. 
When the whole document is construed together. there is 
not a trace of ambiguity. 

4. The action was upon a bill of exchange, and was by 
the payee against the acceptors. The pleas were, not in- 
debted, set-off and recoupment. The pleas of set-off and 
recoupment went upon the theory that the bill was the 
property of the drawers, and that the payee was their 
agent, seeking to collect for their benefit; or, at all events, 
that the payee was affected by the equities subsisting be- 
tween the drawers and the acceptors in regard to the con- 
sideration of the acceptance. That consideration was the 
final instalment of the price of certain machinery which 
the drawers had sold and shipped to the acceptors prior to 
the date of acceptance, and which, save as to the amount 
of the bill, had been paid for. The pleas, taken together. 
alleged a breach of contract as to this machinery in two 
particulars: First, it was imperfect and incomplete, and 
not suitable to the purpose for which it wassold and war- 
ranted; secondly, it was delivered two months later than 
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the time stipulated in the contract. From the former of 
these causes, the acceptors incurred certain specified ex- 
penses which would have been saved to them if the con- 
tract had been complied with. These expenses, amount- 
ing to something more than half the face of the bill, were 
pleaded as a set-off. The delay to deliver resulted in de- 
ferring the completion of a certain steamboat on which the 
machinery was to be used, and in preventing the defend- 
ants and the steamboat company, in which they were in- 
terested, from engaging in business for a period of eight 
months, to their damage nearly twice the face of the bill. 
This damage they offered and prayed to recoup. 

It appeared from the evidence that the bill was drawn 
at Jeffersonville, Indiana, and sent by the payee—a bank 
there situated—to Columbus, Ga., for acceptance, and after 
acceptance, was returned to the bank, and by it discounted, 
the drawers endorsing in blank and receiving credit in 
their account with the bank for the amount of the bill, 
less the discount. The acceptance matured thirty days 
after October 14th, and was discounted on the 16th of 
October. 

The effect of accepting a bill is to acknowledge that 
the drawer has funds in the hands of the acceptor appli- 
cable to its payment, and the payee is entitled to repose 
with absolute trust and confidence upon that admission, 
and is under no duty to inquirefurther. If the admission 
proves injurious, he who made it must take the conse- 
quences. What has the payee to do, after parting with his 
money on the faith of the acceptance, with the state of the 
accounts between drawer and acceptor? Nothing what- 
ever. The acceptor is the party primarily liable, and his 
dealings about consideration for acceptance are with the 
acceptor; the payee’s dealings are with the draw- 
er. If the payee gives value to the drawer, and acquires 
the bill in due course of trade before maturity, he is en- 
titled to all the protection which commercial law can af- 
ford to the most favored class of creditors. 
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5. The evidence before the jury did not raise the slight- 
est presumption of agency on the part of the bank for the 
acceptors in the ownership of the bill. The evidence was 
all the other way, and that offered and excluded was alto- 
gether inadmissible for any purpose whatever. The drawei 
can neither talk nor act away the title of the payee after 
the bill has become a valid subsisting debt between the 
payee and the acceptor. 56 Ga. 559. Text of opinion 
near top of the page. The bank never indorsed the bill 
in blank or otherwise, and never parted with the possession 
to anybody after discounting it. 

6. The theory apparently suggested in argument, that 
the bank, if it had funds of the drawers on general deposit, 
was bound to apply them to the payment of this bill, is 
wholly untenable. There is no such duty devolving upon 
the payee of a dishonored paper. It is the drawer that is 
surety for the acceptor, not the acceptor for the drawer. 
Nothing in the accounts between the drawers and the bank, 
set out in the record, casts the slightest shade of suspicion 
over the bona fide title of the bank to this bill; and with 
such title, the bank can sue either the drawers or the ac- 
ceptors, or both, at its option. 

7. Nor is the alleged usury either established by evi- 
dence or known to this court judicially. The plaintiff is 
alleged in the declaration to be a corporation created by 
the State of Indiana, and this allegation is denied neither 
by plea nor proof. The act of discounting this bill took 
place in that State, and what the laws of Indiana are in 
reference to discounts and usury was not shown to the 
court and jury below nor to this court. 57 Ga. 371. The 
case cited from 50 Ga. 70, was ruled upon the code, and 
related both to a Georgia corporation and a Georgia trans- 
action. 

Judgment affirmed. 
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Where the ordinary let out the building of a county bridge to one 
who was not the lowest bidder, an injunction against paying the 
contractor more than the amount of the lowest bid was compre- 
hensive enough under thecircumstances. Refusal to restrain any 
and all payment whatever was no abuse of discretion. 


February 26, 1887. 


County Matters. Roads and Bridges. Injunction. Be- 
fore Judge Mersuon. Charlton County. At Chambers, 
August 5, 1886. 


Crabtree and others, as citizens and tax-payers of Charl- 
ton county, filed their bill against Gibson, the ordinary, 
Paxton, the county treasurer, Mattox and Dowling, alleg- 
ing, in the original and amended bill, in brief, as follows: 
Under recommendation of the grand jury, the ordinary 
advertised for bids for building a county bridge. The low- 
est bid was made by Mattox at $350; the next lowest, by 
Dowling, at $500. The ordinary awarded the contract to 
Mattox, but he combined with Dowling to defraud the 
tax-payers of the county and refused to give the necessary 
bond. Thereupon the ordinary, without re-advertising, 
awarded the contract to Dowling at his bid. Dowling 
gave the necessary bond, took from Mattox a bond for the 
faithful performance of his contract, and Mattox proceeded 
to do the work, charging Dowling less than the amount of 
his bid. This operated as a fraud on the tax-payers of the 
county. The bridge was completed after the filing of the 
original bill. It was not in accordance with the specifi- 
cations, nor was it worth more than $200 to build it. The 
ordinary has announced his intention of ordering payment 


for it, and payment will be made unless injunction is 
granted, 


The ordinary answered, admitting the awarding of the 
contract to Mattox, his failure and refusal to give bond 
and the re-award to Dowling at the amount of his bid. 
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He asserted that the bridge had been examined by the 
committee appointed for that purpose and had been re- 
ceived; that $500 was a reasonable charge for building it 
and keeping it in repair for seven years; that it was nearly 
completed before the original bill was filed; that the 
bridge was in a dangerous condition, and delay in re-ad- 
vertising might have involved the county in lawsuits for 
damages resulting from crossing it. He denied any fraud 
or combination, and asserted that he acted with a consci- 
entious desire to protect the interests of the public. 

Mattox and Dowling answered jointly. They admitted 
the award of the contract to Mattox, his refusal to give bond 
and the re-award to Dowling; and that Mattox built the 
bridge, as a sub-contractor under Dowling, for $400. They 
denied any fraud, and asserted that the bridge was built 
in a substantial manner according to specifications. 

On the hearing, the chancellor enjoined the payment of 
more than $350, the amount of Mattox’s original bid, but 
refused the injunction as to the payment of that amount. 
The complainants excepted. 


Frank H. Harris, for plaintiffs in error. 


No appearance for defendants. 
B.iecKLEY, Chief Justice. 


The ordinary having let out the building of a county 
bridge to one who was not the lowest bidder, an injunc- 
tion against paying the contractor more'than the amount 
of the lowest bid was comprehensive enough under the 
circumstances. Refusal to restrain any and all payment 
whatever, was no abuse of discretion. 

There was one bidder who bid $300; ancther who b‘d 
$500. The ordinary accepted the lowest bid, but the bid- 
der would not comply with the terms ; that is, would not 
give the bond and security required by statute. For this 
reason, the ordinary contracted with the second bidder, 
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the $500 man, accepted his bid, and took his bond and 
security, agreeing to pay him $500. The citizens of the 
county were dissatisfied, some of them thinking the bridge 
ought to be built for $200, and they applied for an injune- 
tion against paying the contractor anything. By the in- 
junction granted, the payment was limited to $300; that 
is, to what would have been payable if the lowest bid had 
been the basis of contract and the work had been done 
upon it instead of upon the next lowest. The bridge had 
been built and the county had received it when the injunc- 
tion was granted. 

We think the chancellor did right; he has put the mat- 
ter where it would have been if there had been no de- 
parture from the strict power of the ordinary. The com- 
plainants make the point that the ordinary did not have 
the power to accept any bid several days after the letting, 
without re-advertising, etc. But suppose he did not: he 
had the power to have the bridge built at the price at 
which the lowest bidder had offered to build it, and this 
is all that the injunction leaves him at liberty to pay. 

Judgment affirmed. 


TUCKER vs. WALTERS. 


1. Where a suit for damages was brought, and it was alleged that the 
defendant had cut the plaintiff with a knife, and on the trial, it ap- 
peared that a difference as to a certain indebtedness arose between 
the parties ; that the plaintiff made a statement, and defendant re- 
sponded, ‘‘It is not so;’’ that plaintiff said 1t was so, and upon the 
defendant’s repeating that it was not so, the plaintiff struck him, 
and then seized him from behind, catching his arms and crushing 
him down upon the floor, and while in this condition, the defendant 
took out a knife and stabbed the plaintiff in the leg; it was error 
for the court to charge that the words so spoken by the defendant, 
whether in a mild, kind orinsulting manner, were not opprobrious 
words, and that the manner in which they were spoken would not 
make them so. It should be left to the jury todetermine whether, 
under all facts and circumstances of the case, the words were op- 
probrious and abusive or not, and whether or not the battery on 
the part of the plaintiff upon the defendant was justifiable. 
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. The facts in this case required a verdict for the defendant, and a 
new trial will not be required by theerroneous charge of the court. 
Even if the words were opprobrious and justified the giving of the 
blow, the plaintiff followed up his battery with another without 
justification ; and if it were necessary to the escape of the defend- 
ant for him to use his knife, he was justifiable in so doing. 


February 26, 1887. 


Damages. Torts. Opprobrious Words. Charge of 
Court. Assault and Battery. Justification. Verdict. 
Before Judge Bowser. Dougherty Superior Court. April 
Term, 1886. 


Reported in the decision. 
R. Hosss; D. H. Pops, for plaintiff in error. 
W. T. Jones; C. B. Wooten; R. F. Lyon, for defendant. 


BLANDFORD, Justice. 


In this case, Tucker brought his action against Walters 
for beating and cutting him with a knife. On the trial of 
the case, it appeared from the evidence that Walters had 
a claim against the plaintiff, Tucker, for a sum of money 
due by him to a certain insurance company, which was 
represented by Walters, for the premium on a policy of 
insurance. Walters met the plaintiff and asked him to 
pay this claim. The plaintiff invited him to come over to 
his office. Walters went there; whereupon Tucker 
claimed that Walters was in debt to the firm of Callaway, 
Tucker & Davis a sum of money equal to the claim which 
Walters had against him, and asked that it be settled in 
that way. To this Walters objected, and contended that 
he did not owe Callaway, Tucker & Davis anything, be- 
cause he had bought alarge amount of meat from them 
and paid them for it, and the same had fallen short to an 
amount greater than the claim which they had upon 
Walters; whereupon Tucker stated to him that the bill 
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had been rendered to him and he never had disputed it 
before, to which Walters replied, “It is not so,” and Tucker 
repeated that it was so. Walters rejoined that it was not 
so; whereupon Tucker struck him a blow upon the head, 
which turned him around and knocked his hat across the 
room. He then seized Walters from behind, catching his 
arms and crushing him down upon the floor, and while in 
this condition, Walters pulled out his pocket-knife and 
stabbed him ‘in the leg. The verdict was rendered for 
Walters, and thereupon the plaintiff moved for a new trial, 
which was refused by the court. The main ground of the 
motion for new trial is that the court erred in charging the 
jury, “If the defendant said to the plaintiff in a mild, kind 
or insulting manner, ‘That is not so,’ it would not be op- 
probrious words; that is, the words, to-wit, ‘That is not so,’ 
not being themselves opprobrious words, the manner in 
which they might be said would not make them oppro- 
brious.” And this is the main ground of error assigned. 

1. We think the court was wrong in so instructing the 
jury. Whether the words used by the defendant were 
opprobrious or not, was a question to be settled by the 
jury. The words may not apparently be opprobrious ; yet 
they might be used in such a manner as to imply that the 
plaintiff had stated a falsehood or told a lie, and under 
such circumstances they would be opprobrious and abusive. 
So we think that the whole thing should be left to the jury, 
under the facts and circumstances of the case, and they 
were to determine whether the words were opprobrious 
and abusive or not, and whether the battery on the part of 
the plaintiff upon the defendant was justifiable or not. 

2. But while we so rule, we are satisfied, under the evi- 
dence in this case, that the verdict was right. If the words 
used were opprobrious, and if the plaintiff was justifiable 
in inflicting a blow upon the defendant for the same, yet 
it appears that he followed up this battery and committed 
another battery upon the defendant by taking hold of him 
and crushing him to the floor, and we see no justification 
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for this second battery. The defendant had a right to get 
away from the plaintiff while in this condition; and if to 
do so it was necessary for him to use his knife upon the 
plaintiff, then he was justifiable in so doing, and the jury 
found right. The error committed by the court in this 
case is not such as to require a reversal, inasmuch as the 
same would do no good, and upon another trial of the case, 
the same verdict, it seems to us, would be required by this 
evidence. There should be an end to litigation; public 
policy requires this. So we affirm the judgment of the 
court refusing the new trial in this case. 


N. & A. F. Trrt vs. Keaton. 


. Where the defendant in a bill in equity filed an answer in the na- 
ture of a cross-bill, praying relief against the complainants, the 
latter could not dismiss the bill so as to defeat any rights which 
the defendant might have under the cross-bill. 

. Where suit was brought on a promissory note, and the presiding 
judge granted an order or judgment that ‘‘there being no issuable 
defence filed, ordered that the plaintiffs have leave to enter up 
judgment against the defendant,’’ signed by the presiding judge, 
this, construed with the pleadings in the case, was, in effect, a 
judgment for the plaintiff for the amount sued for in the declara- 
tion, and was sufficient. 

(a) Where such an order authorized the plaintiff’s attorney, who was 
an officer of court, to enter the judgment, and it was so entered by 
him, this was, in effect, the action of the court itself, and was a 
sufficient compliance with the requirement of the constitution of 
1868, art. 5, sec. 3, par. 3, which provides that the court shall ren- 
der judgment without the verdict of a jury in all cases founded on 
contract, where no issuable defence is filed on oath. 

(b) Where such a judgment was rendered in 1869, and an execution 
issued thereon was levied on certain property, to which certain 
parties interposed a claim, but subsequently withdrew it and filed 
a bill, but in neither case attacked the validity of the judgment, 
but subsequently sought to dismiss the bill, and upon the trial of 
across-bill filed by the plaintiff in fi. fa., which was heard in 1886, 
moved to dismiss the levy on the ground that the judgment was 
invalid, it was too late for them to do so, and they were estopped 
therefrom. 


8. It appearing that the property levied on and claimed had been sold 
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and the money appropriated by the claimants, and that it was 
more than sufficient to pay the claim of the plaintiff in fi. fa., a 
decree rendered in his favor against the claimants for the amount 
due him was proper. 


February 26, 1887. 


Practice in Superior Court. Judgments. Constitutional 
Law. Estoppel. Claims. Actions. Before Judge Bower. 
Dougherty Superior Court. April Term, 1886. 


Reported in the decision. 
R. Howss; D. H. Pops, for plaintiffs in error. 
C. B. Wooten, for defendant. 

BLANDFORD, Justice. 


B. O. Keaton brought his action in Dougherty superior 
court against George C.. Robinson, as principal, and W. J. 
Vason, as security, upon a promissory note. At the June 
term, 1869, the judge of the superior court granted this 
order orjudgment: “ There being no issuable defence filed, 
ordered that the plaintiffs have leave to enter up judg- 
ment against the defendants,” signed by J. M. Clark, J. 
S.C. 8S. W.C. The plaintiff's counsel thereupon entered 
up and signed a formal judgment in favor of the plaintiff 
against William J. Vason, security, for the amount men- 
tioned in said note, with interest and costs. An execution 
issued upon this judgment against William J. Vason, as 
security for G. C. Robinson, for the amount of said note; 
the sheriff having returned “ not to be found,” as to Rob- 
inson. This execution was levied upon six bales of cotton 
as the property of Vason. The Tifts interposed a claim 
for the same, and at the term of the court at which the 
claim ease was to be tried, the Tifts withdrew their claim 
to this cotton; and thereupon they filed their bill, in which 
they alleged that as commission merchants they had ad- 
vanced to Vason a large sum of money to make his crop 
for the year in which the cotton was made, and that they 
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had taken a lien upon the crop of Vason of that year as 
security for their advances; and they claimed that their 
right to be repaid out of the cotton was superior to the 
rights of Keaton as plaintiff in execution; and they there- 
fore prayed that an injunction issue to restrain Keaton 
from bringing an action against them on account of their 
having made said claim and withdrawn the same. 

This case came on for a hearing, and the complainants 
moved to be allowed to dismiss their bill, which the court 
disallowed, and allowed the defendant to go on to trial on 
his answer, and retained the bill for all purposes necessary 
for the assertion of the legal rights of the defendant, the 
defendant by his answer having prayed a decree against 
the Tifts for the amount of the execution and judgment, 
it being alleged that the cotton which had been claimed 
by the Tifts had been sold by them, and the amount ap- 
propriated by them to their own use, and was more than 
sufficient to pay the judgment of Keaton; and this refusal 
to allow the complainants to dismiss said bill is the first 
error assigned. The Tifts then moved to dismiss the levy 
upon the grounds (1) that there was no sufficient judg- 
ment; (2) because the execution issued in the case was 
against Vason, as security for G. C. Robinson, whereas the 
judgment was against Vason as security. The court over- 
ruled this motion, and this is the next error assigned. And 
thereupon, the case being submitted to the court without 
the intervention of a jury, a judgment was rendered in 
favor of the defendant, Keaton. 

1. We are of the opinion that the court ruled right in 
refusing to allow the complainants, the Tifts, to dismiss 
their bill; and the same was properly retained by the 
court for the purposes mentioned. The answer of the de- 
fendant was a cross-bill, and the complainants in the 
original bill could not dismiss that bill so as to defeat any 
rights which the defendant might have under the cross-bill. 

2. We are of the opinion that the order of the judge of 
the superior court in the case of Keaton vs. Vason, allow- 
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ing the plaintifi’s attorney to enter up judgment in favor 
of the plaintiff against the defendant, was itself a sufficient 
judgment. Construing this order with the pleadings in 
the case, it was a judgment for the plaintiff for the amount 
sued for in the declaration, and was sufficient for that pur- 
pose. (2) We think that this order of the court, authoriz- 
ing the plaintiff’s attorney, who was an officer of the court, 
to enter the judgment, and the judgment having been en- 
tered by him, it was, in effect, the action of the court itself. 
We think that was a sufficient compliance with the re- 
quirement of the constitution of 1868, article v, sec. 11, 
paragraph 111, which provides that the court shall render 
judgment without the verdict of a jury in all cases founded 
on contract, where no issuable defence is filed on oath. 
(3) We think that the plaintiffs in error were estopped to 
deny the validity of this judgment, under the facts and cir- 
cumstances of this case, first, because they had interposed 
a claim when the levy was first made, and had withdrawn 
the same; secondly, because the bill in this case filed by 
the plaintiffs in error made no attack upon this judgment, 
but treated the same as a valid judgment. The judgment 
having been made in 1869, there was no attack made upon 
it until 1886, when the case came on for hearing. We 
think, therefore, it was too late, nothing else appearing, 
for the plaintiffs in error to now insist that there was no 
judgment in this case. See 20 Ga. 50. 

3. Inasmuch as it appears by the bill filed by the plain- 
tiffs in error, and the answer of the defendant, Keaton, that 
the property levied on and claimed had been sold, and the 
money appropriated by the plaintiffs in error, and that the 
same was more than sufficient to pay the claim of Keaton 
against Vason, a decree rendered in favor of Keaton vs. 
the Tifts for the amount of this claim was proper. 


So we affirm the judgment of the court below in this 
case. 
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PARMELEE vs. 'THE SAVANNAH, FLokIDA AND WESTERN Ral_- 
way, and WEsLow vs. the same. 


Where an action was brought against a railroad company to recover 
money paid for freight over and above the sum allowed by 
the railroad commission of this State, under §719(j) of the code, 
the declaration could not be amended by adding a count under the 
common law. This would be to add a new cause of action by 
amendment. 

(a) Under §719(j) of the code, it is a condition precedent to the bring- 
ing of a suit for the recovery of amounts paid for freight to a rail- 
road company in excess of the sum allowed by the railroad com- 
mission, that the suit should be brought within twelve months 
from the time the right of action accrues. The right of renewal 
within six months after the dismissal of one suit, though more than 
twelve months from the time the right of action accrues, does not 
exist under this statute. Where the declaration showed the lapse 


of more than twelve months before the bringing of the suit, it was 
demurrable. 


February 26, 1887. 


Railroads. Damages. Amendment. Statute of Lim- 
itations. Before Judge Bower. Dougherty Superior 
Court. April Term, 1886. 


Reported in the decision. 
W. E. Smita; D. A. Vason, for plaintiffs in error. 
CuisHoLm & Erwin; R. Hopss, for defendant. 


BLANDFORD, Justice. 


This was an action by the plaintiff against the defendant 
to recover the excess of money paid for freight, over and 
above the sum allowed by the railroad commission of this 
State, under section 719(j) of the code. The plaintiff 
proposed to amend the declaration by adding thereto a 
count underthe common law. This was objected to. The 
court sustained the objection and disallowed the amend- 
ment, and this is the first error assigned. Thereupon the 
defendant demurred to the plaintiff’s declaration, upon the 
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ground that as it appeared the same was not brought 
within twelve months from the time the right of action 
accrued, no such action could be maintained thereafter, 
The court sustained this demurrer and dismissed the orig- 
inal action ; and this also is excepted to. 

We are of the opinion that the amendment sought to be 
made in this case was a different cause of action from that 
set forth in the original declaration, because by the act of 
1878 (code, §719(j)), it is provided: If any railroad com- 
pany, doing business in this State, shall, in violation of any 
rule or regulation provided by the commissioners afore- 
said, inflict any wrong or injury on any person, such per- 
son shall have a right of action and recovery for such 
wrong or injury, in the county where the same was done, 
in any court having jurisdiction thereof, . . . . pro- 
vided that all suits under this article shall be brought 
within twelve months after the commission of the al- 
leged wrong or injury. The proviso to this act is a con- 
dition precedent upon which the suit must be brought; 
the right of action is given provided the same is brought 
within twelve months from the time the same accrued. 
If the same be not brought within twelve months, then 
there is no right of action under this statute, and where a 
case has been brought within twelve months, and dis- 
missed, and another case brought, but not within twelve 
months from the time the right of action accrued, 
no such right exists; and the statute which provides for 
the bringing of actions after the dismissal of the same 
within six months, does not apply in a case like this. The 
establishment of freight rates by the railroad commission 
is a rule or regulation within the meaning of the act. 

Se we are of the opinion that the demurrer was properly 
sustained, and that the court was right in dismissing the ac- 
tion. And what has been said applies equally to the case 
of Weslow vs. Savannah, Florida and Western Railway 
Co., these two cases, by agreement, being argued and sub- 
mitted together; and judgment in both cases is affirmed. 
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Wriagat vs. THE City CounciL or AUGUSTA. 


A municipal corporation is not liable to an action for damages re- 
sulting from the negligence or inefficiency of its fire department, 
or the insufficiency of the supply of water, although it may levy 
an annual water tax, and may have in its employment officers } 
whose duty it is to keep the fire-plugs in good order and the mains 
filled with water, and although there may have been similar negli- 
gence by the firemen on previous occasions. 

(a) Wherever the negligence or non-feasance of the ordinary agents 
and servants of the corporation, as distinguished from that of its 
officers, causes the injury, or when the loss results from acts mere- 
ly ministerial, as distinguished from such as are legislative and 
governmental in character, exercised for the sole and immediate 
benefit of the public, or where the corporation is exercising, as a 
corporation, its private franchise powers and privileges, which be- 
long to it for itsimmediate corporate benefit, or is dealing with 
property held by it for its corporate advantage, gain or emolument, 
though inuring ultimately to the benefit of the general public; 
then, and only then, it becomes liable for the negligent exercise 
of such powers, precisely as are individuals. 


November 23, 1886. 

Municipal Corporations. Actions. Damages. Before 
Judge Ronzy. Richmond Superior Court. April Term, 
1886. 

Reported in the decision. 


LronarpD Purnizy; Satem Dortcuer, for plaintiff in error. 


Joun S. Davinson, for defendant. 


HAL, Justice. 


Wright brought suit against the City Council of Augusta, 
averring in his declaration that he was a citizen of Au- 
gusta and owner of two adjacent houses therein; that, 
without fault on his part, one of them caught fire; that 
the fire department promptly appeared, but were unable 


to open the fire-plug for that locality with their usual ap. 
v 78-16 
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pliances; that it was found necessary to send off after a 
monkey-wrench wherewith to open it, thus consuming 
much valuable time; that on the plug being finally opened, 
it was discovered there was no water in the main; that a 
special messenger was then dispatched to the city water 
works, and, a supply of water having been at last pressed 
into the main, the firemen at once extinguished the con- 
flagration, but not until one of the plaintiff's houses had 
been wholly destroyed and the other much injured, to his 
damage $1,200; that defendant is liable therefor; that it 
annually levies a large water tax, and engages to have con- 
stantly available an abundant supply of water for all pur- 
poses ; that it has in its employ certain officers whose duty 
it is, under the city ordinances, to keep the fire-plugs in 
good order and the mains filled with water at proper 
pressure; that on this occasion, said officers failed and neg- 
lected to perform said duties, whereby plaintiff was en- 
damaged as aforesaid; that, on prior like occasions, they 
had been similarly negligent; that such negligence had 
been reported, and was well known to defendant, prior to 
the fire on plaintiff's premises, but notwithstanding such 
knowledge, defendant continued them in its employ ; and 
since said fire, with full knowledge of their negligence 
thereat, still retains them. To this declaration the de- 
fendant demurred upon the ground that it sets forth no 
legal cause of action against it, and the court sustained 
the demurrer and dismissed the suit. To this judgment 
the plaintiff excepted, and this exception brings up the 
question for our determination. 

Our attention has been directed to no case where a mu- 
nicipal corporation has been held liable for damage done to 
the property of acitizen in consequence of its failure to 
provide suitable engines and apparatus, or on account of 
defective cisterns, or an insufficient supply of water to ex- 
tinguish the flames, or the inefficiency, carelessnes and 
neglect of its firemen or the officers in charge of them, 
and whose duty it is to direct their operations; while we 
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have been furnished with a number of cases that hold they 
are not so liable, even where they have authority to levy 
and collect and do levy and collect atax for that purpose. 
“The exemption from liability,” says Dillon (2 Municipal 
Corp. §976, 3rd ed.), “is placed upon the ground that the 
service is performed by the corporation in obedience to an 
act of the legislature, is one in which the corporation has 
no particular interest and from which it derives no special 
benefit in its corporate capacity ; that the members of the 
fire department, although appointed by the city corpora- 
tion, are not the agents and servants of the city for whose 
conduct it is liable; but they act rather as the officers of 
the city charged with a public service, for whose negligence 
in discharge of official duty no action lies against the city 
without being expressly given; and the maxim respondeat 
superior has, therefore, no application. Nor is such a cor- 
poration liable to the owners of property destroyed or dam- 
aged by fire in consequence of its neglect to provide suita- 
ble engines or fire apparatus, or to provide and keep in re- 
pair public cisterns. A liability on the part of the corpor- 
ation was sought to be sustained upon the ground of the 
neglect of a corporate duty, but the court considered that 
powers of this nature were legislative and governmental, 
and excluded the notion of implied responsibility to indi- 
viduals based on neglect or non-feasance, and distinguished 
the case from those in which the duty is purely ministerial.” 
In Black vs. City of Columbia, 19 8. C. 412 (45 Am. R. 
785), the Supreme Court of South Carolina, in a well-con- 
sidered an able judgment pronounced by McGowan, J., 
after a critical examination and exhaustive review of the 
cases upon the subject, reached the conclusion that “the 
city was not liable to a citizen for the destruction of 
his house by fire owing to an inadequate supply of wa- 
ter, although it taxed him for water, and there was an un- 
derstanding that there should always be an adequate sup- 
ply for extinguishing fires.” Whenever the negligence 
or non-feasance of the ordinary agents and servants of the 
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corporation, as distinguished from that of its officers, causes 
the injury, or when the loss results from acts merely minis- 
terial, as distinguished from such as are legislative and gov- 
ernmental in character, exercised for the sole and imme- 
diate benefit of the public, or where the corporation is 
exercising, as a corporation, its private franchise powers 
and privileges, which belong to it for its immediate cor- 
porate benefit, or is dealing with property held by it for 
its corporate ‘advantage, gain or emolument, though 
inuring ultimately to the benefit of the general public, 
then, and only then, it becomes liable for the negligent 
exercise of such powers precisely as are individuals. 
This clear and essential distinction is sustained by a mul- 
titude of cases cited by the Supreme Court of Ver- 
mont, and many others which might have been added, in 
Welch vs. Village of Rutland, 56 Vermont, 228 (48 Amer- 
ican R. 766) et seg., and effectively disposes of the cita- 
tions of cases on the brief of the learned and indefatigable 
- counsel for the plaintiff in error, where municipal corpor- 
ations have been held liable for injuries to individuals, 
resulting from negligent construction and repairs of streets, 
bridges, canals, sewers, etc., and plainly points out the 
difference between these cases and such damage as may 
be occasioned by the negligent and careless conduct of 
those engaged in operating the fire department. The ab- 
rogation of such a distinction and the failure to observe it 
in judicial proceedings would, as it seems to us, be con- 
trary to sound public policy, and tend to the serious em- 
barrassment, if it did not bring about the utter insolvency, 
of municipal corporations, and such is the view which ap- 
pears to have influenced the courts in making and enforc- 
ing it, as appears from the numerous decisions made, many 
of which have been brought to our notice in the argument. 
As we are of the opinion that there could have been no 
other judgment, under the law, than that rendered on the 
demurrer of the defendant, we must order the judgment 
affirmed. 
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1. Where an action for land in the statutory form was brought by a 
trustee for certain named cestuis que trust against a defendant in 
possession, and pending the action both the trustees and the de- 
fendant died, the declaration could be amended by striking the 
name of the deceased trustee and permitting the action to proceed 
in the names of two of the cestuis que trust, who had then attained 
their majority, and for the others, who were still minors, by a pro- 
chein ami. 

2. The real claimant of the title could be made a party defendant by 
serving him witha copy of the writ, although both the trustee 
who brought the action and the original defendant were dead, the 
cestuis que trust being capable of prosecuting the case. The real 
claimant having thus been made a party, the action could proceed 
for mesne profits as well as for the land; nordidit matter that the 
suit was brought in the statutory form instead of in the common 
law form of ejectment. 

3. Where both parties to a suit for land derived title from a common 
grantor, the elder of the two would take precedence, in the absence 
of fraud or illegality therein ; and where it appeared that the holder 
of the junior title was put on such inquiry as was equivalent to 
notice of the senior title, a verdict finding in favor of the latter 
was demanded by the evidence. . 

(a) Where, on abill in equity, a decree was rendered against the de- 
fendant, fixing the title in the complainant, to whom the defend- 
ant was indebted, the fact that the defendant had voluntarily made 
a deed to his wife while he owed the debt and was insolvent, and 
that he subsequently conveyed it to the complainant, did not make 
her conveyance void as being a pledge or sale of her separate prop- 
erty in payment of the debt of her husband. 


January 18, 1887. 


Parties. Amendment. Trusts and Trustees. Kject- 
ment. Title. Notice. Husbandand Wife. Before Judge 
Harris. Fayette Superior Court. March Term, 1886. 


To the report contained in the decision, it is necessary 
to add only. the following: Both plaintiffs and defendant 
claimed under M. M. Tidwell. Plaintiffs, through their 
guardian, filed a bill, or petition in the nature of a bill, 
against M. M. Tidwell, as executor of Wm. M. Hill, for an 
account and settlement. As the pleadings were originally 
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filed, there were no allegations as to the investment of the 
trust funds or effort to trace them. Blalock testified that 
he saw this bill after it was filed in office, and that hethought 
it was afterwards amended, but he never saw the amend- 
ment nor knew what it contained. At the April term, 
1874, of Fayette superior court, a compromise was agreed 
on between Tidwell and the complainants; the pleadings 
were amended so as to trace the trust fund invested by 
Tidwell, and a verdict and decree rendered, finding $1,500 
against the defendant, to be discharged in part by making 
title to the complainants or their trustees to the property 
in dispute and other property. Prior to the rendering of 
the decree, Tidwell had exchanged a house and lot owned 
by him for the one in dispute. He was insolvent and 
heavily in debt, and at his request, the person with whom 
he exchanged made a deed to his wife. After the decree 
above stated was rendered, at Tidwell’s request, his wife 
made a deed to the property to Hill, as trustee of his wards. 
This was dated April 29, 1874. 

The defendant claimed under a sheriff’s deed, dated 
April 3, 1877, based on a sale under a fi. fa. in favor of 
G. C. Looney against M. M. Tidwell, dated March 6, 1875. 
The jury found for the plaintiffs. The defendant moved 
for a new trial, which was refused, and he excepted. 


T. W. Latuam; Buatock & Spence; E. W. Hammonp; 
P. H. Brewster; W. A. Tiener, for plaintiff in error. 


Joun D. Stewart; Joun I. Hatt, for defendants. 
Hatt, Justice. 


This was a statutory action for the recovery of real estate 
and mesne profits, at the instance of John W. Hill, who 
sued as trustee of Sarah C. Cochran, Margaret S. Cochran, 
William A. Cochran and Pleasant G. Cochran, minor chil- 
dren of M. A. Cochran, and was brought against E. B. 
Langston. Pending the action, both the trustee and the 
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defendant, Langston, died. A motion was made to amend 
by dropping from the suit the name of the deceased trustee, 
and an order was taken to proceed in the names of two of 
the cestuis que trust, who had then attained their majority, 
and the others, who were still minors, by a prochein ami. 
The court allowed the motion over the objection of Jesse 
L. Blalock, who, it was shown, was the real owner of the 
premises for the recovery of which Langston had been 
sued. Blalock was made a party by serving him with 
a copy of the writ, after the death of the trustee and the 
original defendant, and to this he likewise objected, but 
the court, notwithstanding his objection, held that he 
was properly made a party by this mode of procedure. 
To these decisions Blalock filed his exceptions pendente lite, 
which were certified and became a part of the record in 
the case. On the final hearing, a verdict was returned, 
finding for the plaintiff the premises and mesne profits. 
Defendant, Blalock, moved for a new trial on various 
grounds, which was refused, and the case is brought here 
on exceptions to that judgment, as well as upon those taken 
pendente lite. 

1. The cestuis que trust of the original plaintiff were 
the parties really interested in the suit; while he was in- 
vested with the naked legal title to the property, he had 
no beneficial interest in it as against those for whose use 
he held it, and while, on account of*this relation between 
him and them (as well as their minority ), he was a proper, 
yet he was not an indispensable party to the action. They 
might have prosecuted the suit in the name of such of 
them as had attained their majority, and by prochein ami 
as to such of their co-plaintiffs as were still minors, and 
the outstanding legal title in the trustee being that on which 
they relied, and which gave them the right to the posses- 
sion, would not have availed to defeat their recovery, as 
was expressly held in Glover et al. vs. Stamps et al. 78 
Ga. 209. The law relating to the amendments of plead- 
ings (code, §3487) provides that in an action by or against 
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an executor, administrator or other representative, the de- 
claration may be amended by striking out the representa- 
tive character of such plaintiff or defendant. And in an 
action by or against an individual, the pleadings may be 
amended by inserting his representative character. Par- 
ticularly in the case of infants, the rule upon this subject 
is very indulgent, and large privileges in respect to this 
are secured to them, for it is expressly provided that suits 
commenced and prosecuted by them alone are not void, and 
although they aredefective in wanting a guardian or next 
friend, the defect is amendable before verdict and cured 
by verdict. Code, §3263. The scope and design of these 
acts would evidently embrace the case of an infant plain- 
tiff becoming of age, and authorize the dropping of his 
trustee’s name from the action, or allowing the case to pro- 
ceed in the name of adult plaintiffs in case the represent- 
ative had died during its pendency, or of providing a next 
friend for such as were minors when the representative 
was dead; and such has been the uniform practice of our 
courts. Childers vs. Adams, 42 Ga. 353; Sims, ordinary, 
vs. Renwick, 25 Ga. 56, with numerous other cases cited 
under §3263 of the code. 

2. There never was a time, after the death of the trustee, 
when there were not plaintiffs in being who were capable 
in law of prosecuting this suit, and it is a mistake to sup- 
pose that it was not pending because both parties, plain- 
tiff and defendant, were dead when Blalock was made a 
party by serving him with a copy of the declaration. It was 
shown to the court that Langston, the deceased, held the 
premises, at the commencement of the suit,as Blalock’s 
tenant, and it is not denied that, in an action of ejectment, 
the true owner may, in all cases, be made a defendant by 
serving upon him a copy of the pending action, and upon 
being thus notified, that he is bound by the judgment (code, 
§3360), but it is insisted that the provision is not applica- 
ble to a suit in the statutory form; and while it is conceded 
that the owner might be bound, either in this form of ac- 
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tion or in.a regular ejectment suit, by a verdict against his 
tenant as to the title to the possession, yet it is confidently 
claimed that when the tenant dies pending the case, par- 
ticularly in this species of action, there can be no recovery 
against the landlord for mesne profits, unless the repre- 
sentative of the tenant be made a party with him. The 
very reverse of all these positions is the well-settled law of 
this State, as has been frequently determined by this court. 
Henderson vs. Hackney, 13 Ga. 282; Gardner vs. Gran- 
niss, 57 Id. 539; Willingham vs. Long et al., 47 Id. 545. In 
Williamson and others, ex’rs, vs. Heyser, ex’r, 74 Ga. 271, 
we said, upon a review of the previous cases, “If the re- 
covery had been against the tenant alone for the land and 
mesne profits, while it would have bound the landlord as 
to the land itself, it would not have bound him as to the 
mesne profits. The judgment against the tenant alone for 
the mesne profits could not have been enforced against the 
landlord or his property, but had the landlord been a party, 
however he became such, whether by the action of this 
plaintiff or by his own act, at the commencement of the 
suit or during its pendency, at any time prior to the trial, 
then the verdict and judgment would have bound him, not 
only as to the land, but also for the mesne profits.” This, 
it will be remarked, was ruled in a statutory action for the 
recovery of real estate and mesne profits. 

3. Both parties derived title from a common grantor. 
The plaintiffs’ title was the elder of the two, and in the 
absence of fraud or illegality in procurement, it took pre- 
cedence of the defendant’s. The decree under which the 
plaintiffs obtained their title was older than the judgment 
on which the execution issued, which was levied on and 
sold the land when Blalock became the purchaser. Apart 
from the rule caveat emptor, which ordinarily obtains at 
such sales, there is ample evidence in this record to charge 
Blalock with actual notice of plaintiff’s right to the prop- 
erty, and to affect him with bad faith in bringing it to sale 
in disregard of their rights, for he knew of the pendency 
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of the suits in which they obtained a decree for the land, 
and he is chargeable with notice of all the facts that could 
have resulted from a full investigation of the matter, which, 
in good conscience, he should have made, having been thus 
put upon inquiry. The technical defects he discovered 
in the proceeding at their instance, if they in fact existed, 
while they might have resulted in an erroneous or irregu- 
laz decree, were not such as would have rendered it void. 
Nor did it matter that the title to the land was in the wife 
of the common grantor of the parties litigant at the time 
the decree was rendered, and that she subsequently con- 
veyed it to the plaintiffs in execution, and that there was 
performance of this decree in their favor; it was not a pledge 
or sale of her separate property in payment of her husband’s 
debts in a legal sense, for she held under a voluntary con- 
veyance from him at a time when he owed this debt and 
was utterly insolvent, and merely did voluntarily what, in 
honor and conscience, she should have done, and what she 
would have been compelled to do had the parties been 
forced to resort to law for the assertion and enforcement 
of their rights. As to the superiority of plaintiffs’ title 
over defendant’s, see Scott vs. Singer, 54 Ga. 689; Wood 
vs. McGuire's Children, 17 Jd. 303,321; Miller vs. Suris, 
19 Jd. 331,333; Harrison vs. Hatcher, 44 Id. 639. With- 
out reference to any other question made by this record, 
we are of opinion that the verdict in this case is not only 
sustained, but imperatively demanded, by the law and 
evidence, and even if there was error in some other par- 
ticulars (and we do not decide that there was), it could 
have no inflnence in bringing about a different result on 
another hearing, and therefore any discussion of the ques- 
tions raised by them would be fruitless and unnecessary. 
Judgment affirmed. 
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Under the statutes of this State, no sort of pretence, trick or device 
to hide usury can be effectual. Whenever it is detected, all 
the usury is forfeited; and if the principal and legal interest has 
all been paid, and the contract is all for usury, nothing can be re- 
covered under such contract, because all is illegal and all for- 
feited. 

(a) Where suit was brought on certain contracts in respect to the de- 
livery of a specified number of bales of cotton, on which a certain 
amount per bale was to be paid, the payment to be made whether 
the cotton was delivered or not, and where the defendant set up 
that the contracts were made cotemporaneously with certain prom- 
issory notes given for the loan of money at eight per cent. and that 
the contracts were really for usury and were without legal consid- 
eration, all of the principal and legal interest having been paid, it 
was error to charge to the effect that, although the consideration 
of the contracts sued on may have been to get time extended for 
the payment of money borrowed, such indulgence would be a val~ 
uable consideration and would support the contract. Nor was this 
cured by the fact that subsequently the judge charged in general 
terms that usury could not be fovered up by any device what- 
ever. 

(b) In such a case, the judge should have charged to the effect that 
if, in addition to eight per cent. already exacted and paid by the 
defendant, these contracts added an additional sum, whether pay- 
able in commissions for handling cotton-bales or in coin, for the 

loan of the same money, these contracts would be entirely for usury, 
and the jury would be authorized in so finding; but if the consid- 
eration was solely for the manipulation of thecotton, and not for 
additional interest over eight per cent. for the loan of the money 
on time, or an extension of time by renewal, then the law would 
authorize the upholding thecontract. The intention of the parties 
and the truth of the case—whether the contracts were made to 
give and to get time, or whether it was t» handle the cotton and 
make the profits on such handling alone that caused the making 
of the contracts—were for the jury to determine. 

(c) The law of South Carolina differs from that in this State. 


November 23, 1886. 


Interest and Usury. Contracts. Before Judge Cars- 
WELL. Burke Superior Court. May Term, 1886. 


Garnett, Stubbs & Company brought suit against James 
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H. MacKenzie to recover $462.25, besides interest, on 
three written contracts, the first of which was as follows: 

‘* In consideration of fourteen hundred and ten dollars and twenty- 
four cents advanced, or to be advanced this year, to me by Garnett, 
Stubbs & Company, cotton factors, of Savannah, Georgia, as well as 
in consideration of one dollar to me paid by them this day, I hereby 
agree to ship tothem by or before January Ist, 1885, not less than 
(141 bc) one hundred and forty-one bales of upland cotton, and to 
pay to them the usual commission and charges thereon. Should I 
fail to ship the same or any part thereof, I agree to pay to them, on 
January Ist, one dolar per bale on all such deficiency.” 

The second was of like form, was for $1,657.91 advanced 
or to be advanced that year, provided for the shipment of 
157 bales of cotton or, on failure thereof, for the payment 
of commissions at $1.25 per bale. The third was similar 
to the second, and agreed to ship 100 bales, or to pay $1.25 
per bale commissions, stating the consideration to be 
$1,185 advanced or to be advanced that year. 

The defendant pleaded the general issue; that the con- 
tracts were without consideration; that they were made 
at the same time that notes for like amounts were given 
bearing eight percent. interest ; that these had been paid; 
that the contracts have no consideration except that of al- 
lowing more than eight per cent. for the use of money 
loaned to the defendant; and that the making of them was 
a device to evade the laws against usury. 

On the trial, the evidence for the plaintiffs was, in brief, 
as follows: The predecessors of plaintiffs were C. F. 
Stubbs & Company. Most of the funds belonged to Stubbs. 
After his death, plaintiffs entered into a partnership and 
agreed with his executrix to carry on the business and ac- 
count to heron a basis agreed upon. MacKenzie, who 
was then a member of the firm of MacKenzie & Company, 
applied to plaintiffs for advances in 1883. He was in- 
formed of the facts concerning the partnership, and to- 
gether with one of the firm went to their attorney (who 
represented both the firm and the estate of Stubbs) to 
arrange a s°curity satisfactory to him. The defendant 
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was to ship one bale of cotton for each $10 he received. 
The plaintiffs advanced to MacKenzie & Company $5,000 
in 1883, and $1,500 to one J. J. Palmer on the endorse- 
ment of MacKenzie. In August, 1883, MacKenzie bought 
the interest of his partner. He failed to meet the notes 
at maturity, shipped only 88 bales of cotton, and was 
charged with commissions on the deficiency. No settle- 
ment could be obtained from him until about April 2, 
1884, when an adjustment was arrived at, by which plain- 
tiffs charged only half commissions on the cotton not 
shipped; defendant was to pay $1,000 within a few days; 
the balance was to be allowed to stand until the following 
fall at eight per cent., and he agreed to ship cotton to plain- 
tiffs in paying commissions. The first written contract 
sued on was thus made. The defendant settled the Pal- 
mer note by giving his note at eight per cent. interest to 
maturity, and this was the second written contract sued 
on. He failed to pay the $1,000, and finally plaintiffs 
took his note for that amount with eight per cent. interest, 
making the third written contract sued on. Both parties 
treated the amounts extended as cash advanced to pay off 
liabilities. Defendant did not ship any cotton to plain- 
tiffs at all, and when his second note became due, he per- 
mitted it to goto protest. The plaintiffs telegraphed him 
that they would have the note protested and report the 
fact to the commercial agency. Defendant wrote and 
telegraphed that a check had been sent to meet the note; 
but it did not come to hand. The defendant, however, 
took up the note the same day. The money was advanced 
solely upon the consideration that cotton was to be shipped 
to the plaintiffs in the fall and winter, and they were 
to receive a commission for selling it. They would not 
advance money otherwise, as they had to borrow largely 
from and pay interest to the banks to make these ad- 
vances. If they borrowed at eight per cent. and loaned 
to their customers at the same rate, they would make no 
money, but would lose by reason of their expenses in con- 
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nection with the warehouse, etc. Their profit arises from 
requiring cotton to be shipped to them and receiving com- 
missions for selling it. It is customary for them, as com- 
mission merchants, to make advances to their customers 
to obtain the handling of their cotton. The defendant 
knew the plaintiffs had to borrow the money to advance 
to him. 

The defendant testified, in brief, as follows: The ad- 
vances were all made in 1883 ; none in 1884. He shipped 
about 88 bales of cotton to the plaintiffs in 1883, but lost 
largely in weight under the sales made by them, and this 
was one reason why he did not wish to ship them more. 
There were some matters in controversy, and in April, 
1884, the balance was determined upon, and the defend- 
ant gave his notes therefor, adding interest to maturity at 
eight per cent. in their face, and giving also the contracts 
sued on. The plaintiffs did not tell him they were bor- 
rowing from the bank; he thought they had enough. They 
would not carry over the debt for him unless he would 
give the contracts sued on, saying they could not afford to 
let their money out at eight per cent. He received noth- 
ing for the promise in the contracts, except the loan of 
money. He madenocrop that year. The debt was paid 
with interest. He sent a check to meet his note, but it 
was misdirected and did not reach its destination. The 
plaintiffs threatened him with having the note protested, 
and reporting him to the commercial agencies. He arranged 
to pay the note through another firm and did so. He 
was indignant at the threat made and refused to pay com- 
missions for cotton not shipped, as he had before paid. 
The extension in 1884 was considered as the same as a 
loan at that time. 

The jury found for the plaintiffs. The defendant moved 
for a new trial, which was refused, and he excepted. 


R. O. Lovett, for plaintiff in error. 
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DenmarRK & Apams; P. P. Jonnston; Twiees & VER- 
very, for defendants. 


Jackson, Chief Justice. 


Garnett, Stubbs & Co. sued MacKenzie upon three 
contracts about the delivery of cotton; so many bales of 
it at so much per bale; money to be paid whether the 
cotton was delivered or not. MacKenzie pleaded sub- 
statially that the contracts were without legal consider- 
ation ; being all for the consideration of the loan of money 
and made cotemporaneous with promissory notes at 8 
per cent. given for the loan of the same money, and really 
a mere device to cover up the usury; that every cent 
agreed to be paid per bale on the cotton, to be charged 
whether delivered or not, was usurious; that all the prin- 
cipal and interest at eight per cent. had been already paid 
for the loan in all three notes mentioned, and all three of 
these contracts were nothing but agreements to pay 
more interest at the rate of a dollar anda dollar and twen- 
ty-five cents per bale; thus, that all, every cent, was 
usurious interest on consideration of longer time given on 
said borrowed money. 

Under the charge of the court, the jury found for Gar- 
nett, Stubbs & Co. and MacKenzie brings the case here on 
error for the refusal of a new trial. Among other things, 
the judge charged that “upon the plea of failure of con- 
sideration, I charge you that if defendant made the con- 
tract sued on by which he agreed to pay plaintiffs the sums 
of money set out in consideration of the loan of money 
furnished him, and you believe that defendant got the loan 
of money, then the loan of such money is a sufficient con- 
sideration to support such contracts. If defendant was 
owing plaintiffs, and in order to get time on the debt, he 
gave the contracts sued on, and the plaintiffs indulged him 
by giving the time, I charge you that such indulgence would 
be a valuable consideration, and will support the contracts 
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now sought to be enforced ;”’ and refused to charge that “if 
the parties made these contracts, and there was no consider- 
ation except the loan of money in making them, then plain- 
tiffs cannot recover,” and also refused this request, to-wit, 
that “if defendant borrowed money from plaintiffs, and 
for the use of such money, he agreed to pay the sum now 
sued for, they cannot recover, no matter what the same may 
be called, nor how often the defendant agreed to pay the 
same.” 

From these charges and refusals to charge, it appears 
clear to us that the judge was of the opinion, and so said 
to the jury, that though the consideration of the contracts 
sued on was to get time extended for the payment of money 
borrowed, such indulgence would be a valuable considera- 
tion, and will support the contracts. 

We think that, in the light of the facts disclosed in this 
record, the charge is vitally defective. Those facts are 
that the notes, given at the same time with each of the con- 
tracts sued on, carried every cent of interest tolerated by 
the laws of Georgia, and that therefore every cent more 
given or bargained to be given for the same loan of money 
is usurious, and if usurious, cannot be collected itself, be- 
cause illegal, and if illegal, how can it be a valuable con- 
sideration and support the contracts sued on? It is true 
that afterwards the judge charged generally that usury 
cannot be covered up by any device whatever, according 
to our code; but of what value is that abstract charge to 
the defendant, when he had already applied practically 
the law to this case, and had told the jury that if the con- 
sideration of these contracts sued on was the loan of money, 
it was sufficient, and “if defendant was owing plaintiffs, 
and in order to get time on the debt, he gave the contracts 
sued on, and the plaintiffs indulged him by giving the time, 
I charge you that such indulgence would be a valuable 
consideration and will support the contracts now sought 
to be enforced.” It strikes us it is as much as to say, “this 
is no device; this is a case of money loaned and indulgence 
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in giving further time; the consideration here is valuable 
and sufficient to uphold these contracts and free from usury 
or other taint of illegality.” The judge should havecharged 
to the effect that if, in addition to eight per cent. already 
exacted and paid by the defendant, these contracts add an 
additional sum, whether payable in commissions for hand- 
ling cotton-bales or in actual coin, for the loan of the same 
money, these contracts are entirely for usury, and you are 
authorized by law so to find; but if the consideration is 
solely for the manipulation of the cotton and not for addi- 
tional interest over eight per cent. for the loan of the money 
on time, or its extension of time by renewal, then the 
law will authorize you to uphold the contract. Look at 
all the evidence and see what the truth is, what motive 
operated on the parties, what was the intention of both in 
making the contracts. Was it to give and get time that 
these contracts were made, or was it to handle the cotton 
and make the profits on such handling alone that moved 
the making the contracts ? 

We.think that the facts of this case, the testimony of 
the plaintiffs themselves, abundantly demand a charge like 
the above; and instructions in positive terms that no sort 
of pretence, or trick, or device, under the Georgia statutes, 
can hide usury from the eye of her courts; and wherever 
it is detected, all the usury is forfeited ; and if the contracts 
are all for usury, legal interest having been all paid, none 
of such contract can be recovered, because all is illegal 
and all forfeited. The face of the notes and the testimony 
of the plaintiffs look that way, and the law of the case has 
not been reached, and will not be until the issue of law, 
in the light of the facts, is fairly put to the jury on the 
subject of usury and our statute thereon, without laying 
down law that if the loan of money and extension of time 
be the consideration of contracts like these, then the con- 
sideration is valuable and upholds the contracts, no matter 
how much money for the same loan as interest has been 


agreed upon besides and actually paid. 
v 78-17 
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The case of Hollis et al. vs. Swift & Son, 74 Ga. 595, 
settles the law of the proper manner of submitting such 
a case; and the cases of Cockle e¢ ai. vs. Flack and others, 
93 U.S. R. 344, and Uhfelder & Oo. vs. Carter’s adm’rs, 
64 Ala. 547, sustain it. The South Carolina statute is not 
like ours, and the decision there in 228. C. R. 367, also 
reported in 53 Am. R. 717, is not the law here. See code 
of Ga. §§2051, 2757(a) to (g), inclusive; also §2740. 
Judgment reversed. 


FisHer vs. THe STATE oF GEORGIA. 


Where the defendant, with a number of others, came together in a 
violent and tumultuous manner, and by menaces and threats, en- 
deavored to release from the hands of an officer a party he had 
arrested and held in custody to answer for an offence against the 
laws of the State, this constituted the offence of riot and warranted 
a conviction therefor. 

(a) There is nothing in the case of Barron et al. vs. State, 74 Ga. 833, 
in conflict with this ruling. 


December 21, 1886. 


Criminal Law. Riot. Before Judge Harris. Coweta 
Superior Court. March Term, 1886. 






Clark Fisher and several others were indicted for riot. 
Fisher pleaded not guilty. The evidence for the State 
showed, in brief, the following facts: A policeman arrested 
one Beadles; whereupon a large crowd of negroes gathered 
about the officer and the prisoner, declaring that the latter 
should not be imprisoned. Other police arrived, and the 
prisoner was safely conducted to jail. Fisher was promi- 
nent in the crowd, using violent, threatening and profane 
language. One of the mob took hold of the prisoner and 
sought to release him, but the effort was unsuccessful. One 
witness testified that he thought Fisher also took hold of 
the prisoner; but on this point the evidence was conflicting. 
The prisoner was released on bond and renewed the alter- 
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cation with the town marshal, accompanied by the defend- 
ant, who continued his violent and abusive language. 

The evidence for the defendant tended to show that he 
did not take hold of the prisoner, and that his character 
was good. The jury found him guilty. He moved fora 
new trial, which was refused, and he excepted. 


Wm. We tts; P. F. Surru, by brief, for plaintiff in error. 


H. M. Rem, solicitor-general; B. F. THompson, solicitor 
county court, for the State. 


HAu., Justice. 


The defendant, with a number of others, came together 
in a violent and tumultuous manner, and by menaces and 
threats, endeavored to rescue from the hands of an officer 
a party he had arrested and held in custody to answer for 
an offence against the laws of the State. Upon being con- 
victed of riot and sentenced, he sought a new trial, which 
was refused him, and he alleges that the judgment refusing 
it was erroneous, because he was not amenable to the law 
for simply making a noise or behaving tumultuously, vio- 
lence being an essential ingredient in the offence of riot, 
and as he did not strike the officer, or any of his posse, or 
any other person in the crowd, he was guilty of no unlaw- 
ful act of violence, or of any other act done in a violent 
and tumultuous manner; but if an assault upon an officer 
of the law by a mob, of which defendant was one, who 
tumultuously endeavored to rescue a prisoner from his cus- 
tody, be not an unlawful act of violence, then we are at a 
loss to know what would constitute such an act. Code, 
§4514, and citations. Stokes et al. vs. State, 73 Ga. 816. 
There is nothing in the case of Barron et al. decided at 
February term, 1885,74 Ga. 833, in conflict with this ruling. 

Judgment affirmed. 
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NELLING vs. THE INDUSTRIAL MANUFACTURING COMPANY. 


1. Jurors cannot impeach their verdict, and affidavits by members of 
the jury or of counsel as to their sayings after dispersing, cannot 
be received for that purpose. 

2. Where a jury were considering a case late on Saturday evening, 

it was improper for the bailiff to inform them that court was 
about to adjourn, and that unless they made a verdict soon, they 
would be kept over until 10 o’clock the following Monday morning; 
but where it appeared that this information was not given as com- 
ing from the court, and the affidavit, which was the only evidence 
of the fact, was not positive, but was made “‘ subject tocorrection’”’ ; 
and where the jurors must have known the lateness of the hour 
and the necessity of adjourning over Sunday; and where, at the 
same time, an envelope was given them in which to seal their ver- 
dict when reached ; a new trial will not be required, although, in 
fact, the court had stated to counsel, in the absence of the jury, 
the probable necessity of an adjournment until Monday. 
Where a servant is employed upon some work which, equally 
within the knowledge of the master and servant, is of a dangerous 
nature, the master is not liable for the consequences of an acci- 
dent occurring to the servant in the course of that employment, 
unless there be negligence on the part of the master, and the ab- 
sence of rashness on the part of the servant. A servant is bound 
to exercise his own skill and judgment, so as to protect himself 
in the course oi his employment, and the master is not regarded 
generally as warranting his safety. He is himself bound to ex- 
ercise proper care, and cannot claim indemnity from the master 
for an injury resulting to him which might have been prevented 
if he had himself been reasonably vigilant. 

(a) The verdict in this case was not contrary to law or the evidence. 


November 23, 1886. 


Jury and Jurors. Practice in Superior Court. Master 
and Servant. Damages. Before Judge Evg. City Court 
of Richmond County. March Term, 1886. 


Reported in the decision. 


GARRARD & Metprim; Leonarp Parnizy; Satem Dutcu- 
ER, for plaintiff in error. 


J. B. Cumminc; Bryan Cummrine, for defendant. 
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Hatt, Justice. 


This was an action by a mechanic against his employer 
for personal injuries, sustained in removing and placing in 
proper position a machine on which he had been working 
out of doors, and upon which he was about to work again 
when it had been removed into the house and was properly 
adjusted so as tobe used. It fell when he was endeavoring 
to place staves under its legs so that the treadle by which 
it was run might have room to operate, and parts of two 
of his fingers were cut off by the blade attached, as he al- 
leged and proved, in consequence of the springs which 
kept it in place being too weak and old to hold it. He 
testified that he knew nothing of any defect in the ma- 
chinery, and that the agent of the company, who was pres- 
ent when the removal took place and directed and super- 
intended it, gave him no information of the existence of any 
defect in the particulars named. The court charged the 
jury, at the request of defendant’s counsel, that “if the 
plaintiff was in charge of this machine for the purpose of 
managing it and working with it, it was his duty to discover 
any defect and report it to his superior, which if he failed to 
do, or if he did do so,and continued to work with the machine, 
he cannot recover.” The jury found for the defendant, 
and the plaintiff made a motion for a new trial because of * 
this erroneous charge, and because the verdict was decid- 
edly and strongly against and contrary to evidence ; and 
because, after the jury had charge of the case for some 
hours, and being unable to agree, they were informed by 
the bailiff attending them, late.in the afternoon of Satur- 
day, that the court was about to adjourn, and unless they 
made a verdict soon, they would be kept over until 10 
o’clock of the following Monday. When this information 
was given them, they found a verdict for the defendant in 
a short time. The court, it seems, had informed counsel, 
in the absence and out of the hearing of the jury, that the 
case would have to take this direction, when it had been 
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previously agreed that a sealed verdict, when found, might 
be returned. This remark was not reported to the jury as 
coming from the judge, who had no intention of forcing 
them to fiud a verdict, or to interfere with the agreement of 
counsel in relation to a sealed verdict. In support of the 
last ground, an affidavit of Bugg, the bailiff attending the 
jury, who signed the same “subject to correction,” was 
resied on, to the effect that, while the jury were up stairs 
in their room, he told them that if they did not make a 
verdict soon, he would have to keep them over until 10 
o’clock a. M. Monday, as the court would adjourn soon ; this 
was sid in reply to questions asked by some of the jury, but 
he did not intimate to them that this came from the judge; 
and it was not communicated with a view of forcing a ver- 
dict, for, at the same time, he handed them an envelope, and 
told them it was for a sealed verdict. Several of the ju- 
rors made affidavits, as did also counsel, Mr. Phinizy, 
which the plaintiff offered in support of this ground of the 
motion. The motion was refused, and he excepted, and 
assigns the judgment overruling the same as error. 

1. It seems that the court refused to consider the affida- 
vits of the jurors and of plaintiff’s counsel, for the reason 
that the former could not be heard to impeach their verdict, 
and the matters deposed to by the latter were merely the 
sayings of members of the jury after they had dispersed, 
and of others. In this there was no error. 

2. While the bailiffs conduct was reprehensible, and 
subjected him to censure and rendered him liable to pun- 
ishment, yet conceding that the statements contained in 
his affidavit are positive and unqualified, it is scarcely 
doubtful to our mind that they were not necessarily such 
as to force a verdict, which the jury were unwilling or 
were reluctant to return; they knew that it was late in the 
evening of Saturday, that the hour for adjournment of the 
court was approaching or had arrived, and that no session 
could be held on Sunday, and that there could be none 
until the usual hour of meeting on Monday; at the very 
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same time, an envelope was handed to them, in whic’ to 
enclose and seal up their verdict; and conceding to them 
ordinary intelligence, it is scarcely to be doubted they 
understood from this that when the verdict was rendered 
and sealed up, they were at liberty to disperse and go to 
their homes, unless perchance they failed to agree before 
12 o’clock Saturday night and their labors did not extend 
into, Sunday. This case falls short of any of those where 
new trials have been granted for authorized or unauthor- 
ized communications made to the jury having a tendency 
to force a verdict when they desired further time for delib- 
eration before reaching a conclusion. This more closely 
resembles the case of Collins vs. The State, decided at the 
present term (ante, p. 87), than any of the preceding cases 
to which we have been referred, or that our own research 
has brought to light, where we held that where, soon after re- 
tiring to their room to deliberate upon the verdict, the court 
directed the sheriff to inquire of the jury if they were 
likely to agree soon, and to inform them that their services 
were needed in the court-room, and the sheriff so said to 
them, it was for the party complaining of such action to 
show affirmatively that he was thereby injured; and in the 
absence of such a showing, the verdict would not be dis- 
turbed. Butif all this were otherwise, no case of improper 
interference with them is made out by the bailiff’s affida- 
vit, which, as has been shown, was the only evidence 
offered in support of this ground of the motion; that affi- 
davit, expressing on its face that it was “ subject to cor- 
rection,” made no positive statement of any fact, and 
amounted to nothing. 1 Bacon’s Ab. tit. Affidavit(c). 

3. The charge of the court excepted to may be most con- 
veniently considered with the remaining grounds of the 
motion. While it may, in a measure, be subject in a slight 
degree to the criticism made, that it was “too broad ;” in 
other words, that it was not sufficiently guarded ; that the 
terms in which a correct principle is attempted to be 
announced are somewhat inapt and inappropriate; yet we 
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do not think it so defective in this particular as necessa- 
rily to have misled the jury, and thus injured the plaintiff; 
neither can we agree with counsel that it was too strong. 
The principle which it substantially, announces, if appli- 
cable to the facts shown by this case, is, that while it is the 
duty of employers to furnish their servants with reason- 
ably safe implements and tools for use while working, yet 
if the servant is aware of the dangerous character of a 
particular tool or instrument, or might, by the exercise of 
ordinary care, have been apprised of it, and continues nev- 
ertheless to use it, he cannot have redress for any damage 
he sustains by its use; nor does it alter the rule that the 
servant knowingly used a dangerously defective tool in 
the presence of and by the immediate orders of the mas- 
ter, or one who stands in his place and exercises his au- 
thority. Central Railroad vs. Haslett, 74 Ga. 59. The 
rule expressed by Wood, in his treatise on Master and Ser- 
vant, §324, is more directly applicable to the facts in evi- 
dence here than that above stated, and is thus stated: 
“When a servant is employed upon some work. which, 
equally within the knowledge of the master and the ser- 
vant, is of a dangerous nature, the masier is not liable for 
the consequences of an accident occurring to the servant 
in the course of that employment, unless there be negli- 
gence on the part of the master and the absence of rashness 
upon the part of the servant. A servant is bound to ex- 
ercise his own skill and judgment, so as to protect himself 
in the course of his employment, and the master is not 
regarded as warranting, genetally, his safety. He is him- 
self bound to exercise proper care, and cannot claim indem- 
nity from the master for aninjury resulting to him, which 
might have been prevented if he had himself been reason- 
ably vigilant.” 

The plaintiff is the only witness who testified, and 
though he insists that he made out his case, and that his 
testimony, uncontradicted by other evidence, demanded a 
finding of some amount in his favor, we are of a different 
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opinion. There are facts testified to by him that justified 
the jury in finding that the damage complained of resulted 
from his own negligence and want of ordinary care in the 
management and use of the machine, and in bolstering it 
up so that the treadle would have sufficient room to play 
and be used in operating it; though he swears that he was 
a “green hand” in the use of this particular machine, 
he shows that he was an experienced cooper, having served 
an apprenticeship and worked all together seven years at 
the trade; that he was engaged in operating this machine 
out of doors for sometime before he removed it to the house, 
and discovered that there was a hole dug in the ground for 
the treadle to work in; he likewise stated that he could 
have taken hold of it in no other place than he did to raise 
it up and put it in a position to be operated ; but the ma- 
chine itself was exhibited to the jury, and they had every 
opportunity of judging whether this statement was correct, 
there is no description of it, either general or special, in the 
record sent to this court, and we are not furnished with the 
means of determining, as was the court below, the accu- 
racy of this particular statement, and without such infor- 
mation we cannot undertake to determine the fact. If 
there was error in this respect, it was incumbent upon him 
toshow it. The court, who saw and heard all that occurred 
on the trial, was satisfied there was none, and we cannot 
undertake to determine that he abused his discretion in 
so holding. 
Judgment affirmed. 


Linton vs. Harris. 


1. A vendor, who gave bond for titles,"took a note for the purchase 
money, received part payment, indorsed the note and put it in 
circulation, and then, whilst an action upon it by the holder 
against the maker was pending, took up the note and prosecuted 
the action for his own benefit, is bound by the judgment rendered 
in that action, although not a party on the record. 
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2. The defence set up to that action being that the consideration of 
the note, as to the unpaid balance, had failed because the title to 
a certain portion of the premises was not in the vendor, but ina 
third person, and therefore the vendor could not convey in com- 
pliance with his bond, ane this defence having been fully litigated, 
and judgment rendered for the vendee, such judgment is conclu- 
sive upon the vendor in a subsequent action of ejectment brought 
by him against the vendee to recover this disputed portion of the 
premises, the sole question of title arising in the latter action be- 
ing the same as that which was adjudicated in the former. 


February 26, 1887. 


Judgments. es Adjudicata. Kjectment. Before 
Judge Bower. Worth Superior Court. April Term, 1886. 


- To the action of ejectment brought by Linton against 
Alarris, the defendant pleaded the former recovery, attach- 
ing to his plea the record of the case reported in 70 Ga. 
831. Thecase was submitted to the presiding judge with- 
out ajury. He sustained the plea, and rendered a judg- 
ment for the defendant; and the plaintiff excepted. 


R. Hopss; D. A. Vason, for plaintiff in error. 
D. H. Pore; G. J. Wrieut, for defendant. 


BLEcKLEY, Chief Justice. 


Linton sold a plantation to Harris. It consisted of sev- 
eral lots of land. He made a bond for titles, and took a 
note for the purchase money. The note was endorsed by 
Linton and transferred to Hull. The greater part of the 
note was paid. Hull brought an action on the note against 
Harris to recover the balance. To that action Harris 
pleaded the want of title in Linton as to one lot of the 
tract of land embraced in the plantation. That litigation 
was pending for sometime, and Linton took back the note, 
but suffering the action to proceed in the name of Hull, 
the holder. The litigation was brought to an end while 
Linton held the note. He seems to have carried on the 
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suit in Hull’s name for his benefit, and the result was that 
Harris obtained a verdict upon the plea that the consid- 
eration of the note had failed to the extent of the value 
of this one lot of land.. That plea set up where the 
true title was, and why Linton could not comply with 
his bond as to that lot, and this was the matter litigated 
in that suit. The failure to collect the balance due upon 
the note was the result solely of deciding that controversy 
in favor of Harris, who set up an outstanding title in a 
third person, originating in a mortgage made by Linton, 
as a reason for not paying the note “in full.” It appears 
probable that the title was litigated without making 
any question of his right to retain possession and still 
make the question. By waiver, or in some other way, 
the real question as to the better title was enter- 
tained, and was directly determined in favor of Harris. 
And it was this alone that defeated the action on the 
note. See Harris vs. Hull, 70 Ga. 831. Then Linton 
brought an action of ejectment against Harris for the lot 
of land, reasoning in this way; ‘ He bought this land of 
me. He went into possession under a bond for titles from 
me. He is in possession now. He has been sued upon 
the note. He has defended that suit upon the ground 
that I did not have titles to this lot of land; he has paid 
nothing to me for the lot, and yet he holds it under me, 
having obtained possession under me. Therefore. 1 will 
eject him. I will sue him upon my title, taking advan- 
tage of the rule that he cannot dispute it, he having en- 
tered into possession under me, and holding my bond for 
titles, and as he has not paid the purchase money, I must 
prevail in my action of ejectment.” That looks rather 
striking and strong in favor of Mr. Linton; but although 
he was not a party on the record, he really conducted the 
litigation, and was trying to take the benefit of that liti- 
gation, and the judgment would bind him absolutely in 
any subsequent action on the note. Now, if it would bind 
him in another action on the note, we think he is bound 
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anywhere and everywhere that he encounters Harris on 
that same question, even in an action of ejectment. If 
he wanted to urge the fact that Harris could not make the 
question because holding under him, he ought to have 
made this objection before the question of titles was ad- 
judicated in the other action. The objection would have 
been as efficacious in the other action as in this, and if it 
was not waived in that action, it must have been adjudi. 
cated. Linton is therefore bound in both actions by the re- 
sult of the litigation on this identical defence in the 
former action. 

Applying the law, as we understand it, to the facts in 
the record, we conclude as follows: 

1. A vendor, who gave bond for titles, took a note for 
the purchase money, received part payment, indorsed the 
note and put it in circulation, and then, whilst an action 
upon it by the holder against the maker was pending, 
took up the note and prosecuted the action for his own 
benefit, is bound by the judgment rendered in that action, 
although not a party on the record. 

2. The defence set up to that action being that the con- 
sideration of the note, as to the unpaid balance, had failed 
because the title to a certain portion of the premises was 
not in the vendor, but in a third person, and therefore the 
vendor could not convey in compliance with his bond, and 
this defence having been fully litigated, and judgment 
rendered for the vendee, such judgment is conclusive upon 
the vendee in a subsequent action of ejectment brought 
by him against the vendee to recover this disputed portion 
of the premises, the sole question of title arising in the 
latter action being the same as that which was adjudi 
cated in the former. 

Judgment affirmed. 
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Sineteton, Hunt & Company ef al. vs. PATILuo ef al. 


One creditor of an insolvent debtor cannot recover from, another 
usury which has been paid to the latter by the debtor, either in 
money or in property. 

(a) This case differs from that of Pope vs. Solomons et al., 36 Ga. 541, 
where the usury had not been paid, but the money of an abscond- 
ing debtor wes in the hands of a trustee to be paid. 


February 8, 1887. 


Debtor and Oreditor. Interest and Usury. Actions. 
Before Judge Fort. Lee Superior Court. March Term, 
1886. 


In January, 1885, Singleton, Hunt & Company and 
Greenfield & Brown, creditors by note of T. J. Patillo, pre- 
sented their bill against him and N. & A. F. Tift & Com- 
pany, alleging, in brief, as follows: Patillo had been deal- 
ing with Tift & Co. for a number of years, and they had 
been making advances to him and handling his crops. 
They charged usurious interest, and in this way created a 
claim for about $8,000, much of which consists of usury. 
They took a mortgage on the crop of Patillo to secure 
them therefor, but not covering his personal property. 
On December 28, 1884, Patillo entered into an agreement 
of sale with them, covering all of his personal property. 
The p:operty so transferred largely exceeded in value the 
claim of Tift & Oo. if purged of usury. Under this agree- 
ment, Patillo still remains in possession of the. pronerty, 
and would remain so and continue his farming operations 
under the name of Tift & Co., and any profit he may make 
will be paid to them and credited on their claim until fully 
paid, leaving no property with which to pay complainants. 
They charge that this arrangement is fraudulent as to them 
and made to hirder and delay creditors. Patillo is insol- 
vent. The prayers were for injunction and receiver; that 
the contract between Patillo and Tift & Co. be declared 
void; that an account be taken, the claim of Tift & Co. 
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purged of usury, the legal amount due them be paid and 
the balance applied to the claims of complainants; also 
for subpoena and general relief. 

Tue defendants demurred to the bill on the following 
grounds: 


(1) There is no equity in the bill. 

(2) As appears from the allegations of the biil, com- 
plainants have not reduced their claims to judgment, nor 
huve they any specific lien on the property. 

(3) It appearing from the bill that Patillo has turned 
over to Tift & Co. all the property, as a payment on the 
mortgage debt, Patillo is concluded thereby as to usury 
and all matters set up in the bill, and 90 likewise are com- 
plainants as his creditors. | 

(4) There is a misjoinder of parties. 

(5) If complainants have any remedy, it is full and com- 
plete at law. 

The demurrer was sustained, and the complainants ex- 
cepted. 


J. W. Waters; Wrieut & ARNHEIM, for plaintiffs in 
e1ror. 


C. B. Wooten, for defendants. 
BLANDFORD, Justice. 


The question in this case is, whether a creditor of an in- 
solvent debtor can recover of another creditor of such 
debtor usury which has been paid by the debtor to such 
creditor, either in money or property. It is contended by 
the plaintiff in error that a recovery can be had in such 
case; and the case of Pope vs. Solomons et ai., 36 Ga. 541, 
is relied on to sustain the proposition. But in that case, 
it will be observed that usury had not been paid, and that 
the money of the debtor, who was an absconding debtor, 
was in the hands of a trustee to be paid to Solomons, but 
the payment had not been made. Under such circum- 
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stances, the court in that case held that a court of equity 
would enjoin the payment of the money to Solomons upon 
a usurious contract, at the instance of a creditor who held 
a debt against the absent debtor not tainted with usury ; 
but the facts in this case differ materially from the facts 
in that case. The question here is stated above, and no 
law has been shown to us, and we imagine none can be . 
shown, which will authorize a creditor, under the facts 
stated in the bill in this case, to recover usury which has 
been paid to another creditor by an insolvent debtor. See 
the case of Hicks vs. Marshall, 67 Ga.714; Hull vs. Har- 
ris, 10 Ga. 832. The right to set up usury as a personal 
privilege has been decided. 45 Ga. 519; 48 Ga. 58; 49 
Ga. 45. 


So we think that the decree of the court below sustain- 
ing the demurrer to this bill was right, and should be af- 
firmed. 


KAVANAGH vs. THE MOBILE AND GIRARD RAILROAD COMPANY. 


1. If astreetin a city be occupied by the side-tracks of a railroad 
company and its cars and engines, without authority of law, it is 
a public nuisance. If the owner of adjoining property suffer spe- 
cial damage therefrom, in which the public do not participate, this 
entitles her to maintain an action. Andif the injury, from its na- 
ture, is not susceptible of being adequately compensated by dam- 
ages at law, orissuch that, from itscontinuance, a permanent mis- 
chief must occasion a constantly recurring grievance, which cannot 
be otherwise prevented, equity wil! enjoin it. 

. Under the act incorporating the city of Columbus, as construed 
by this court, the fee in the streets is in the State and the use in 
the public; anc the municipal authorities have no power to au- 
thorize any obstructions to be placed in the streets, legislative 
action being necessary for that purpose. The act of 1857 
authorized the connection of the Muscogee Railroad with 
the Opelika Branch Railroad and the Mobile and Girard 
Railroad at Columbus, by extending their roads through the city 
commons and streets, with such side-tracks, turn-outs and sheds 
as might be necessary for the convenience of freights and passen- 
gers, provided they first obtained the consent of the people of the 
city, upon such terms as might be agreed on and should be satis- 
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factory tothem. But where the municipal authorities, by resolu- 
tion, proposed to the people to vote ‘‘connection”’ or ‘‘no connec- 
tion,” only submitting the question of allowing a connection bya 
single track, and the vote was in favor of ‘‘connectiou,’’ this ac- 
tion, without more, did not authorize the laying of side-tracks in 
the street. Nor could the mayor and council, without further au- 
thority, grant such power. 


February 26, 1887. 


Damages. Nuisance. Municipal Corporations. In- 
junction. Columbus. Before Judge Wituis. Muscogee 
County. At Chambers, July 24, 1886. 


Reported in the decision. 
W. A. Littte; W. A. Carter, for plaintiff in error. 


PeaBopy, Brannon & Bartux, for defendant. 


BLANDFORD, Justice. 


The plaintiff exhibited her bill in equity against the 
defendant, in which she alleged that the defendant, with- 
out authority of law, had laid down certain side-tracks on 
and along Thomas street, now called Ninth street, from 
Broad, crossing over Front street, and used and occupied 
the same for their engines and cars; that she was the own- 
er of a certain house and lot that she used as her residence, 
on the corner of Front and Thomas streets, and that by 
the noises and smoke of the engines of the defendant 
standing on the side-track, her property was damaged, in 
that.she was prevented from the free use of the same by 
the noises and smoke aforesaid; and she prayed that said 
defendant be enjoined from using said side-tracks in the 
manner complained of. 

1. The first question is, will a court of equity enter- 
tain jurisdiction, under the facts alleged in the bill, to en- 
join this nuisance? If this street is occupied by the side- 
tracks of the defendant and its cars and engines, without 
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authority of law, it isa public nuisance. See code, §2997; 
6 Kast, 427; 3 Campbell, 224. And if the complainant 
suffered special damage, as she complains, in which the 
public does not participate, this damage entitles her to 
maintain an action. See code, §2999. As to her, it be- 
comes a private nuisance, “if it worketh hurt and annoy- 
ance to the land of another.” 3 Blackstone’s Commenta- 
ries, 215; 9 Paige, 576. If theinjury, from its nature, is 
not susceptible of being adequately compensated by dam- 
ages at law, or is such as that, from its continu_nce, a per- 
manent mischief must occasion a constantly recurring 
grievance, which cannot be otherwise prevented, equity 
willenjoin. See 2 Story Eq. Jurisp. 925; 9 Ga. 425; 33 
Ga. Supplement, 141; 30 Ga. 507; 64 Ga. 423; 6 John- 
son’s Chan. Rep. 439; 2 Dillon Municip. Corp. 661-669. 
And it appears to us, from the allegations in this bill and 
the proof submitted, that the grievance is constant and 
continuous. The plaintiff in error would have a suit con- 
tinuously at stated times for her continuing damage, and 
thus a multiplicity of suits would arise; and this, if noth- 
else, would call for the interference of a court of equity. 
In the case of the Georgia Chemical, ete. Company vs. 
Colquitt et al. 72 Ga. 172, this court held: “If a public 
nuisance causes special damage to an individual, in which 
the public do not participate, such special damage gives a 
right of action; and as an action may be brought every 
day the nuisance continues, equity, which abhors a multi- 
plicity of suits, will entertain jurisdiction, so as to do full 
and complete justice between the parties and terminate 
the litigation.” We think, then, it is very clear, from the 
authorities, that the complainant has a right in equity to 
enjoin this nuisance. 

2. Did the defendant have a right, under the law, to lay 
down these side-tracks and use the same as complained of ? 
That will depend upon whether the city had authority to 
allow the use of this street in such manner. Under the 


act of December 24th, 1827, certain lands were reserved 
v 78-18 
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for the use of the State, near the Coweta Falls, on the 
Chattahoochee river; certain persons were designated as 
commissioners to lay out a trading town and to dispose of 
said lands, and said commissioners were required by the 
act to Jay out a square, or an oblong square, fronting the 
Chattahoochee river, of twelve hundred acres, as a reser- 
vation for the common and town of Columbus, within 
which square they are required to lay out not less than five 
hundred oblong lots of half an acre each, with an appro- 
priate number of streets and alleys, and a certain number 
of reserved squares for public buildings; and the town was 
named Columbus. Dawson’s Compilation, 470. On the 
19th of December, 1828, the legislature passed another act 
to incorporate the town of Columbus, in the county of Mus- 
cogee, etc. Dawson’s Comp. 474. And in that act it was 
provided that the intendant and commissioners shall in no 
case have power to alter the plan of said town by shutting 
up streets or otherwise, nor to permit any dwelling-houses 
or other buildings to be put on any of the streets or com- 
mon of said town, on any lease or leases, or in any other 
way, etc. 

This court held, in the case of the Mayor and Council 
of Columbus vs. Jaques, and the same vs. Oliver, solicitor- 
general, that an obstruction to a public street in the city 
is a public nuisance, and that a court of equity has juris- 
diction, and will, on a proper case made for injunction, re- 
strain a public nuisance, and that under these several acts 
of the legislature which have been alluded to, the Mayor 
and Council of the city of Columbus had no power to 
erect, or cause to be erected, a market-house in the streets 
of the city. The fee to the streets is in the State, and the 
use in the public, and the city authorities, under the sev- 
eral acts of the legislature, have no power to authorize 
any obstruction to be placed in said streets. To authorize 
the act complained of would require legislative interfer- 
ence. 

But the defendant in error contends that, under the act 
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of December 21st, 1857, the city authorities had the power 
to authorize these side-tracks to be laid down on this street. 
That act authorizes the connection of the Muscogee Rail- 
road with the Opelika Branch Railroad and the Mobile 
and Girard Railroad, at Columbus; and it provides that 
the president and directors of said roads shall have the 
power of connecting their roads by extending them through 
the city commons and streets of Columbus, with such side- 
tracks, turnouts and sheds as may be necessary for the 
convenience of freights and passengers; provided they 
first obtain the consent of the people of the city of Colum- 
bus, upon such terms as may be agreed on, and shall be 
satisfactory tothem. Under this act, the Mayor and Coun- 
cil of the city of Columbus, by resolution, proposed to the 
people of the city of Columbus, in 1858, to vote “ connec- 
tion” or “no connection;” and the resolution which sub- 
mitted this to the people of Columbus merely authorized 
these railroads to connect by a single track along Thomas 
street; and upon this resolution, the people of Columbus 
voted, and voted “connection.” It would seem that the 
only consent which the people of Columbus gave, and the 
only terms which they agreed upon by this vote of theirs, 
were that these roads might connect in a single line along 
Thomas street. They never consented that any side-tracks, 
for the delivery of freight to the citizens or persons doing 
business on said street, might be laid down by said roads; 
and it will be noted that the Mayor and Council of the city 
of Columbus are not noticed by this act. No consent of 
the city authorities would authorize the connection of these 
roads, or for them to lay down any side-track upon this 
street; but the consent mentioned in the act is that of 
‘‘the people of the city of Columbus.” There is no other 
act of the legislature, to which our attention has been 
called, which would authorize the Mayor and Council of the 
city of Columbus to permit these side-tracks to be laid. 
It may be that, under this act of the legislature, a further 
consent of the people of Columbus might be given by them 
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in a further vote to be taken, that such side-tracks might 
be laid down along said street; but without this, or some 
further legislation, the authority given by the Mayor and 
Council of the city of Columbus to this railroad company 
was of no effect, and did not authorize said company to 
lay down said side-tracks and to use the same as com- 
plained of. 


So we think that the court was wrong in refusing this 
injunction, and the judgment is reversed. 


Tue City or ATLANTA vs. WorD. 


1. Although where a husband and wife were jointly in possession of 
realty, the presumption would be that the possession was that of 
the husband, yet where, in a suit by the wife for damages to the 
realty resulting from the grading of a street, the husband testi- 
fied that the joint possession was in right of the wife, and where 
a deed to the wife was put in evidence, this was sufficient evidence 
of ownership by the wife to warrant a recovery by her, and a non- 
suit was properly refused. If the deed was introduced at any stage 
of the trial before verdict, a new trial will not be granted because 
of a refusal to grant a nonsuit. 

. There was no error in admitting evidence in respect to damage to 
flooring, papering and the brick walls of the house, because such 
damage was to the freehold. The possession of a married woman 
under a deed to her was sufficient title to authorize a recovery by 
her for such injury to the realty. 

. Where suit was brought against a municipal corporation for dam- 
ages resulting from the grading of a street, or the construction or 
change of a sewer, or other like improvements necessary to the 
city’s advancement and prosperity, if the work was done with 
reasonable and proper care and skill, any increase of value arising 
to the property from the grading could be set up to diminish the 
damages, or defeat a recovery if equal to the damage. But if the 
work was negligently, carelessly and unskillfully done, and this 
caused the damage, the rule announced would not apply, and in- 
crease of value arising from grading the street could not be set up 
to diminish or defeat the recovery of damages resulting from such 
negligence. 

(a) Prior to the constitution of 1877, a municipal corporation was not 
liable for damages resulting from the legislative act or exercise of 
judgment in ordering a street to be graded or a sewer therein to 
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be constructed; but if the ministerial work of constructing such 
improvement was negligently done, the city was liable. Under 
the constitution of 1877, the municipal corporation is made liable 
for damages resulting from such work, however skillfully done. It 
is against such damages, where the work is carefully done, that 
increase of value by reason of the work may be set up. For dam- 
ages from careless, unskillful and negligent ministerial work, such 
set-off never was allowed. 

(6) There being evidence tending to show that a part of the damages 
resulted from the change of grade of the street, as to damages re- 
sulting from that cause increase of value arising therefrom could 
be shown, and evidence for that purpose was admissible. 

. Where an ordinance of a municipal corporation prohibited any 
connection with its main sewers from any lot without its permis- 
sion and except under its supervision, and imposed a penalty for 
so doing, if a connection was made, the presumption of innocence 
of crime would raise an inference that permission was obtained 
and the law complied with. But this presumption was subject to 
be rebutted, and was so rebutted in this case. 

(a) If the city recognized this connecting sewer by having it worked 
upon by those engaged in working on its own sewers, or by other 
acts of recognition of itas under the care of the city, on clear proof 
thereof, it might be estopped from enforcing the ordinance, and 
the property owner might be enabled to recover for damages con- 
nected with such sewer, in spite of the trespass of herself or ances- 
tors in the title upon the city’s sewers without leave ; but the fact 
that acontractor to lay sidewalks merely moved the pavement and 
put it back, would hardly estop the city ; and there was no evidence 
to work such result in this case. 


October 19, 1886. 


Husband and Wife. Municipal Corporations. Streets 
and Sidewalks. Sewers. Negligence. Constitutional 
Law. Damages. Estoppel. Before Judge Van Epps. 
City Court of Atlanta. June Term, 1886. 


On May 12, 1885, Mrs. H. S. A. Word brought an action 
for damages against the city of Atlanta, alleging, in brief, 
as follows: She is the owner of a house and lot on White- 
hall street in Atlanta. It was the duty of the city to pro- 
vide sufficient sewerage to carry off rain-water. Not re- 
garding this, it elevated the grade of the street until it 
was necessary for the lot to be filled with earth, thereby 
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leaving the house below the level, and making it impossible 
to drain the premises except by artificial sewers connected 
with the sewer-mains of the city in the street. On buy- 
ing the property, the plaintiff was compelled to put drains 
in the lower portion of the house to connect it with the 
city sewer, but by reason of the insufficiency of such sewer 
to even carry off the water which fell in the street, the 
rain-water has been continually forced back from the sewer 
into the plaintiff’s yard and house, causing the floors of 
the latter to rot,etc. In the spring of 1884, the defendant 
again elevated the street in front of the property about 
eighteen or twenty inches, aggravating the former injury, 
and being in itself a distinct trespass. 

It is unnecessary to set out the evidence. The jury 
found for the plaintiff $370. The defendant moved for a 
new trial on the following grounds: 

(1) Because the verdict was contrary to law and evi- 
dence. 

(2) Because the court refused a nonsuit. 

(8) Because the court rejected testimony to the effect 
that after the city’s work on the street was completed, the 
value of the plaintiffs property was equal to or greater 
than it was before, and that the benefits which it received 
from the street improvement were equal to or greater than 
any damage it might have sustained. 

(4) Because the court admitted evidence of damage to 
the walls and other damage to the freehold estate caused 
by water which ran across the sidewalk, and that which 
came from the rear and could not find an outlet. 

(5) Because the court charged as follows: “The city, 
in performance of the ministerial act of constructing a 
sewer along plaintiff's front, would be bound to use ordi- 
nary care and diligence in its work, and if the jury believe 
from the evidence that the sewer was of insufficient ca- 
pacity, and was not capable of carrying away the water that 
collected there in view of the locality and the seasons of 
the year, and such collections of water as in times of rains 
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might ordinarily and reasonably be expected to go into 
said sewer, and damage resulted to plaintiff by reason of 
the negligence and unskiilful construction of said sewer, 
plaintiff would be entitled to recover such damages as the 
evidence shows she has sustained.” 

(6) Because the court charged as follows: “A section 
of the ordinances of the city of Atlanta introduced in evi- 
dence prescribes the method by which private drains of a 
citizen may be connected with street sewers, and another 
section provides for the punishment of a person as for a 
crime who makes such connections without requisite au. 
thority. If it appears from the evidence that, before the 
occupancy by the plaintiff of the premises in question, a 
private drain on her lot had been connected with a sewer 
in front of her premises and prior to the time of the over- 
flows complained of, then, in the absence of proof to the 
contrary, the law, which holds all persons to be innocent 
of allillegal or immoral or criminal acts until proven guilty, 
will presume that said private drain was connected with 
said sewer under proper license or authority.” 

The motion was overruled, and the defendant excepted. 


J. B. Goopwin; J. T. Penpieton, for plaintiff in error. 


ALEXANDER & TURNBULL, for defendant. 


Jackson, Chief Justice. 


This is an action to recover damage from the city of 
Atlanta for improper, negligently constructed and inad- 
equate sewerage upon Whitehall street after its elevation 
by grading the same. This negligence, itis alleged, and 
was insisted upon before the jury, caused the water from 
heavy rains to overflow plaintiff’s lot and house and greatly 
to damage the latter in the walls by loosening the cement, 
in the papering by ruining it, in the flooring by rotting it, 
and in this way compelling her to expend money and to 
apprehend more expense from heavy rains from time to 
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time. The jury found for her $370. The city, on being 
denied anew trial, excepted, and assigns error here on this 
denial. 

1. The nonsuit asked for by the city for defectin her 
title is the first point to be considered. The plaintiff 
showed a deed to herself with possession in herself and 
husband. Without the deed, possibly possession alone 
would not enable herself alone to recover—the presump- 
tion being that the possession was his, as head of the fam- 
ily, and not hers. The husband himself, however, swore 
that the joint possession was in her right, and that rebut- 
ted the presumption that it was his; and when the deed 
was afterwards introduced, all doubt vanished, and no 
motion for a new trial, based on the insufficiency of her 
title, could prevail when the deed to her appeared at any 
stage of the case before verdict. 53 Ga. 454, 685; 67 Jd. 
144, 

2. For the reason above given, the objection to testi- 
mony in respect to damage to flooring, papering and to 
the brick walls of the house requiring cement because such 
was damage to the freehold, was properly overruled. 
The possession of Mrs. Word, with the deed under which she 
held, is sufficient title in her, to recover for such injury to 
the realty. Ill. & St. L. R. R. vs. Cobb, 94 Ill. 55. 

3. One main question, however, made in the record is 
this: Whether, under the allegations in the declaration 
and the facts of the case, the court should have admitted , 
evidence that the elevation of the grade increased the 
value of the plaintiff's property to an amount equal to or 
exceeding the injury done her, in order to set off the same 
to the extent of barring recovery on her part. 

In Green’s case, 67 Ga. 386, affirmed in Moore’s case, 
70 Ga. 611, it is held that whenever, by reason of altering 
the grade of a street, a person is damaged in property 
thereon, such person may recover, provided the increased 
value of that property by the alteration of the grade does 
not equal or exceed the damage done the property. The 
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constitution of 1877 gave the individual the right to re- 
cover in such case in the view this court took of the pro- 
visions of that instrument,—the clause therein which re- 
quires the public, for damage to property as well as for 
seizure of it, to make just compensation; but this court 
also held at the same time that the compensation must be 
just only, and that if the same thing which injured prop- 
erty also benefited it, injuring in one respect yet benefit- 
ing in another respect to the same degree, it would not 
be just compensation to count the injury and make no 
note of the benefit. Hence, we held that the benefit 
should be deducted from the injury, and just compensa- 
tion would be made the person complaining when he got 
every cent of damage done his property less its in- 
crease of valve by theimprovement made. No other rule 
of compensation would be a just rule. Therefore, in the 
case before us, if the grade of the street in front of the 
plaintiff's house and lot, about the proper construction of 
which there is no complaint, precipitated the water or 
any portion of it upon her house or lot to its injury and 
damage, whilst she might recover for such injury so caused 
to the extent of just compensation for it, yetif her prop- 
erty was increased in value by the same act of grading the 
street to the same extent that house and lot were injured, 
she could not recover, or if the value was increased less 
than the damage, she could recover only the difference. 
Nor do we see why the same principle of justice would 
not apply as well to sewerage properly constructed, or to 
any other improvement of its streets and alleys necessary 
to the city’s advancement and prosperity. But if either 
in grading or in sewerage, negligence in the one or the 
other caused the damage to the citizen’s property, the case 
would fall without the rule, because the damage would 
follow, not from the lawful act of grading or sewerage, but 
from the careless and negligent manner of doing the act. 

It follows necessarily that if this suit, as confined by 
the able judge who tried it, had been an action for dam- 
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it thrown upon the house and lot; if the court had allowed 
the jury to consider damage caused by the elevation of 
grade, and had not confined the jury strictly to damage 
flowing directly from the negligence of the city in con- 
structing a sewer incapable of carrying off the water,—then 
indeed testimony of increased value in the house and lot 
ty reason of the grade’s being raised, would have been 
clearly admissible, and would have been, if proved large 
enough, a complete set-off and bar to damage caused by 
the raised grade and the overflow from it. A careful ex- 
amination of the entire charge shows, however, that the 
jury were restricted to the consideration only of that dam- 
age which the sewer, by reason of its insufficient capacity 
to carry off the water, directly caused, so far as the judge 
could doso. If confined to that, andif the damage was 
caused by its negligent and careless construction and its 
inadequate capacity to carry off the water, and if the ver- 
dict only measured that damage, no increase of value by 
an elevated grade can be set off in favor of such negligence 
by the ministerial officers and agents of the city. 

But it is true that allusion is made to the raising the 
grade in the declaration, and some of the testimony speaks 
of its alteration of the natural declivity of the street and 
its cause of water changing its course, and testimony was 
in that water flowed over the sidewalk without regard to 
the sewer or its negligent construction ; and whilst the able 
judge endeavored to restrict the jury to the damage caused 
by the sewer, it is doubtful, to say the least, that even his 
firm hand and great authority succeeded in doing so. The 
jury did find damage to the cement on the wall, and there 
is evidence that this was caused by the water ponded in the 
yard, which resulted from the flow over the sidewalk from 
the street as graded. Such being the testimony let in and 
the verdict rendered, it seemsimpossible, perhaps, at least 
improbable, that all the damage resulted from the negli- 
gent and unskillful laying of the sewer and its want of ca- 
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pacity to carry off the water; some must have come from 
the raised grade, about the skillful and proper construction 
of which there is no complaint. For the damage to the 
house and lot from the bad construction of the sewer by 
the ministerial agents of the city, for negligence in such 
work by its servants and ministerial officers, the city was 
liable before the constitution of 1877. In the leading Geor- 
gia case, Markham vs. The City of Atlanta, 23 Ga. 402, in 
respect to injury done by grading, Judge Lumpkin says: 
“He” (the complainant) “does not charge that the im- 
provement is not necessary for the welfare of the city, or 
that said work is capriciously and unskillfully made,” in- 
timating that had it been so, an action would lie, even if 
an injunction would not be granted. Even as it was, he 
concludes by saying :““We simply say that if there be any 
redress, it is by action against the corporation and not by 
injunction,” thus intimating that the right of action was 
doubtful only where the work was done carefully and 
skillfully, and would not be beyond doubt if the work 
had been done negligently and unskillfully. 

In the next case, the City of Rome vs. Omberg, 28 Ga. 
46, the agent of the city in making the grade did nothing 
unskillfully or negligently, but the allegation is that the 
street adjoining Omberg’s lot was cut down, “whereby his 
fence was undermined and thrown down,” “and that it 
would cost about one hundred and twenty-five dollars to 
build a stone wall sufficient to prevent the wasting and 
crumbling away of the bank, and to secure the fence from 
being undermined,” and in the charge of the court to the 
jury, the court made no allusion to any negligence or un. 
skillfulness, but without any negligence at all, the jury 
were instructed, “that if the injury complained of had 
occurred within four years from the commencement of the 
action, and they should believe that it resulted from the 
act of the defendant, then the plaintiff was entitled to 
recover whatever damages he had proved.” The jury 
found $125, the proved cost of the stone wall, and this 
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court reversed the judgment, holding that the act was 
within the power of the city on its own street, and that 
Omberg must build with his own money the stone wall. 
In this case, it thus appears that the ministerial agents did 
only what the city ordered; made the grade, directed and 
did it well and skillfully, so far as the report shows. 

The next case is Moll vs. The City of Augusta, 34 Ga. 
326, where it was alleged that the city had authorized a 
railroad company to erect a track on ihe street and caus- 
ing plank roads to be constructed, by which parts of the 
streets were elevated, and insufficient drainage having been 
provided, his property was overflowed. On the trial, Roll 
proved “that by elevations and changes made in construct- 
ing the several roads, water was thrown upon his premises 
and into his houses after rains, causing a damage of $1,600 
per annum,” and further injuries from the running the 
cars, keeping people on horses from reaching his carriage 
shops. In delivering the opinion affirming the judgment 
for the city, Judge Lumpkin merely says that the author- 
ities are against the recovery and that Rome vs. Omberg 
covers the case. Nounskillful or negligent work is proved. 
The railroad constructed the works just where the city 
authorized it to be done, and it was, so far as the report 
shows, skillfully and not capriciously done. The damage 
was consequential on the act, not on careless or unskillful 
work; but the road-bed and plank-road necessarily re- 
quired some elevations and excavations. It is true that 
an allegation is made that “no adequate drainage was 
provided,” but with the allegation it rests; nothing more 
is said about it on the trial in the evidence reported. 

The last time the question came before this court in 
respect to grading the street, prior to the operation of the 
constitution of 1877, is to be found in the 66th Ga. Re- 
ports, p.80, Fuller vs. The City of Atlanta. The transac- 
tion occurred in 1870 and 1871, and subsequently prior to 
the operation of the constitution of 1877, although finally 
ruled by this court in 1880. Fuller did not recover, but 
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the presiding judge laid down the law fully, and this court 
affirmed the judgment. Mr. Justice Crawford, delivering 
the opinion, said: “ The objection urged against this charge 
is, that the judge erred in saying that the authority to raise 
or alter the grade of the streets was a judicial (legislative 
is the better word) act. We think that there is no ques- 
tion but the judge laid down the law correctly. Sucha 
power granted to a municipal corporation is to be exercised 
_ under its legislative discretion, and when it has been re- 
solved upon, the construction of the work only is minis- 
terial.” The charge he was commenting upon is, “ Under 
this grant, they had authority to raise or alter the grade of 
the streets in any manner and to any extent that they 
deem proper. The exercise of this authority was what 
the law calls a judicial (legislative) act, and the city could 
not be held responsible for any errors of judgment that 
may have been committed by its chosen officers in the 
exercise of such judicial functions. If the city raised or 
altered the grades of the streets contiguous to the plain- 
tiffs property, as alleged in the declaration, and if they 
exercised reasonable care in doing so, and if, notwithstand- 
ing the exercise of such reasonable care, the plaintiff's 
property was injured and damaged by reason of such alter- 
ing of the grade of the streets as alleged, the city would 
not be liable for the injury caused.” 

So that, before the constitution of 1877, this court held 
that reasonable care must be taken in constructing the 
grade, and if damage resulted from careless and unskillful 
construction, the ministerial act of its servants, the city 
would be liable, though not for any error of judgment in 
the legislative act, or exercise of judgment in ordering the 
work done by the council. 

Judge’ Crawford says further for this court: “If any 
principle of law could be settled, it would seem that the 
doctrine that a municipal corporation, acting under au- 
thority legally conferred, to grade the streets, was not 
liable for injuries done to the property of an adjacent land- 
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owner, provided it exercised reasonable care and skill in 
the performance of the work.” And in the same case, the 
same principle is applied to sewers. The presiding judge 
charged: “The city council has a right to exercise their 
discretion in altering or changing sewers, and if it is done 
with reasonable care and in the proper manner, they would 
not be liable for any damage done thereby. If done, how- 
ever, carelessly and negligently, and injury resulted, they 
would be liable to the extent of the damage caused by such 
injury.” Upon this charge, Judge Crawford said for all 
the bench: “ We think that the charge puts the law upon 
this issue without injustice or want of fairness to the plain- 
tiff in error. The judge said that if, afterwards and ata 
different time from that alleged in the declaration when 
the grading was done, the city negligently permitted the 
mouth of the sewer to be obstructed so as to injure plain- 
tiff, that would be a separate cause of action. But if it 
occurred during the time of the grading or altering the 
grade of the street, and before it was finished, then it 
would be a proper subject for their consideration, under 
the same rules of liability on the part of the defendant 
as already explained to them.” 

It seems thus to be elear that in grading or in construct- 
ing sewers skill and care must be used, it being ministe- 
rial work, and if not used, the city was liable prior to, and 
exclusive of, the constitutional provision now of force. 
That provision makes the city compensate for the act, 
however skillfully done, if damage ensue, by paying the 
damage; and it is to cases of that sort, where the work is 
carefully done and just compensation must be given, that 
this court allows the additional value of the property by 
reason of the work to be set off, so as to make the just 
compensation that the constitution requires, and to con- 
fine it within the limits of justice. For careless, unskill- 
ful and negligent ministerial work, such set-off never was 
allowed within my reading and memory. We conclude, 
therefore, that in so far as the damage resulted from the 
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sewer and its unskillful and negligent construction, if the 
jury should so find, there can be no set-off by increased 
value of property ; but so far asinjury was caused, not by 
the inadequate and illy constructed sewer, but by the 
grade of the street, the increased value can be set off. 
And therefore, on the case made by the pleadings and 
proof in the record, we think testimony should have been 
let in to show the increased value of the property of de- 
fendant in error to set it off against damage from the water 
that flooded the lot from the graded street, and not from 
the badly constructed sewer. 

4, Another important question arises out of the ordi- 
nance of the city, which prohibits any connection with its 
main sewer from any lot without its permission and un- 
der its supervision. We think that as a penalty enforced 
by criminal proceedings awaited any who neglected to get 
the permission, the presumption of innocence of crime 
will infer that the plaintiff or her ancestor in title procured 
the permission and complied with the law. 3 East. 104, 
10 Jd. 352; 2 B. & A. 556; 1 Greenleaf, §35. Yet we are 
equally clear that this, like all presumptions, may be re- 
butted by proof, and it appears from this record that it 
was rebutted. Mr. Weed made the connection in 1881; 
Mr. Haygood altered the connecting sewer in 1883; Mr. 
Clayton’s testimony seems to conclude a fair mind that 
Mr. Weed got no permission in 1881, and Mr. Haygood 
testifies that he had none in 1883. 

It is contended, however, and the court charged the jury 
on the point, that the city is estopped by ratification, be- 
cause its servants and employés did work on this connec- 
ting sewer and thereby the city recognized its legality. 
W. & A. R. R. vs. Atlanta, 74 Ga. 774, and 4 Wallace, 
657. But we fail to see in this record evidence of such 
work, except by Mr. English, and his extended only to 
moving it when he laid the pavement and then put it back 
again. We hardly think that such evidence from a con- 
tractor of the city would estop it from calling for evidence 
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of permission to connect with the main sewer, especially 
when the evidence seems so strong that there was no per- 
mission. Ifthe city did recognize it by working upon it by 
those engaged on its own sewers, or by other acts of recog- 
nition of it, as under the care of the city, then it might be 
estopped, upon clear proof of such recognition, from 
enforcing the ordinance against the defendant in error, 
and enable her to recover notwithstanding the trespass of 
herself or ancestor in title upon the city’s sewerage with- 
out leave. But we cannot find such evidence in this re- 
cord. 


The conclusion we reach is, that the ends of justice 
under the law demand a reversal of the judgement of the 
city court and the grant of a new trial, and it is so ordered. 
Judgment reversed. 


ENRIGHT vs. THE City OF ATLANTA. 


. Where an exception to a part of the charge embraces more than 
one issue of law, the plaintiff in error must specify on which one 
he assigns error, and for what reason, unless the whole part ex- 
cepted to is erroneous. ‘ 

. Where the jury failed to find any damages at all, alleged errors in, 
the charge as to the measure of damages will not be considered, 
unless they show bias or unfairness generally in the charge, or 
some other bearing on the case besides the measure of damages; 
and if so, that particular reason for such exception must be speci- 
fied. 

3. In a suit against a city for damages resulting from falling into a 
hole on a sidewalk, it being in sssue whether the p'aintiff was un- 
der the influence of liquor at the time of the injury or not, there 
was no error in admitting evidence of repeated drunkenness for 
some years before the injury and afterwards, the judge having 
cautioned the jury that, unless the plaintiff was under the effects 
of liquor on the night of the injury, such testimony could not 
affect his case. 

4. That counsel for the defendant, in cross-examining the plaintiff, 
called him familiarly ‘‘Pat,’’ furnishes no ground for a reversal of 
the judgment below. Such matters are for the control of the pre- 
siding judge, and this court will not interfere with them unless 
some gross outrage to the party be made very upparent and dam- 

age resulting to his case plainly appears. 


to 
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. There was no error in charging that, if the injury was pure acci- 
dent, caused neither by the negligence of the city nor that of the 
plaintiff, there could be no recovery. 

. While the time during which a defect ina sidewalk existed may 
appear to this court to be sufficient to charge the city with notice 
of its condition, yet it is not for the presiding judge to prescribe in 
his charge the length of time which will raise a presumption of 
negligence in not taking notice. Questions of negligence are pecu- 
liarly for the jury, andit was not error to leave to the jury to say 
whether or not, under the evidence, the time was sufficient to show 
negligence. 

. If acity was negligent in not repairing a hole in one of its side- 
walks, and a passenger was injured by falling into it, it is not suf- 
ficient to prevent his recovery that he may have been lacking in 
ordinary care and diligence to avoid the injury; but it must ap- 
pear that by the use of such ordinary care and diligence he could 
have avoided the injury. 

(a) The charge of the court on this subject is not clear; and while 
elsewhere he laid down the law correctly, a new trial might be 
granted, if this court were satisfied that the plaintiff was free from 
the effects of liquor and could not have avoided the consequences 
to himself by ordinary care. 


November 19, 1886. 


Practice in Supreme Court. Streets and Sidewalks. 
Damages. Charge of Court. Evidence. Practice in Su- 
perior Court. Notice. Before Judge Van Epps. City 
Court of Atlanta. March Term, 1886. 


Patrick H. Enright brought suit against the City of At- 
lanta to recover damages for injuries sustained by falling 
into a hole or excavation in a sidewalk in one of its streets. 
The evidence for the plaintiff tended to show that he was 
walking along the street at night with and slightly in ad- 
vance of some comrades; that he came to what appeared 
to be a rough place in the sidewalk and crossed to where 
the opposite sidewalk ought to have been, and there fell 
into the hole, causing the injury. The testimony of one 
of the party accompanying him showed that such witness 
knew that the sidewalk was dangerous, but he did not 
think of the rapid gait at which the plaintiff was walking, 
or he would have called to him. There was other testi- 
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mony as to the nature and extent of the injury. The 
plaintiff and his witnesses admitted that he had frequent- 
ly been drunk both before and since the injury, and had 
had a number of cases in the recorder’s court on account 
of drunkenness, but it was denied that he was drunk on 
the night of the injury. 

The testimony for the defendant tended to show that 
the plaintiff was drinking on the evening of the injury, 
and he had been known to be drunk several times previ- 
ously; and a physician testified that he examined the 
plaintiff and found no evidence of any injury resulting 
from the fall; that from the plaintiff’s account of the in- 
jury, he thought it might, with proper treatment, have 
been cured in a month or six weeks; and that the fall could 
not have produced certain symptoms testified to, but they 
might have arisen from excessive use of liquor, and a man 
who had been drinking would be more susceptible to the 
shock than one who had not. 

The jury found for the defendant. The plaintiff moved 
for a new trial on the following grounds: 

(1)-(4) Because the verdict was contrary to law, evi- 
dence, justice and the charge of the court. , 

(5) Because the court erred in charging the jury as 
follows: “Ifthe jury believe from the evidence that the 
corporate authorities of the city of Atlanta did not exer- 
cise all reasonable care and supervision over that portion 
of the street and sidewalk where the injury is alleged to 
have occurred to keep it in good repair and in safe condi- 
tion for travel, and by that means allowed it to become 
defective and unsafe; and if the jury further believe from 
the evidence that the plaintiff, in attempting to walk along 
that portion of the sidewalk, by reason of such defect, was 
injured, and has sustained damage thereby, as charged in 
this declaration, and that he was at the time exercising 
reasonable care and caution to avoid such injury, the 
defendant is liable, and the jury should find for the plain- 
tiff.” 
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(6) Because the court charged as follows: “If the 
plaintiff was not in the use of ordinary care and diligence 
while walking along said street in the night-time, to avoid 
injury, he cannot recover.” 

(7) Because the court charged as follows: “If the in- 
jury of which the plaintiff complains was the result of ac- 
cident, and was not occasioned either by his own negli- 
gence or that of defendant, as explained in these instruc- 
tions, he could not recover.”’ 

(8) Because the court charged as follows: “The jury 
are further instructed that reasonable care and diligence 
required of the plaintiff, as mentioned in these instruc- 
tions, means that degree of care and caution which might 
be expected reasonably from an ordinarily prudent person 
under the circumstances surrounding the plaintiff at the 
time of the alleged injury. Ordinary diligence involves 
a reasonable use of all the resources, mental and physical, 
which are at the command of a traveler along a street or 
sidewalk. Ordinary diligence on the part of the city is 
that care which every prudent municipality takes to put 
its streets in safe order and keep themso. On the part of 
the passenger of average powers and capacity, it is that 
care which every prudent person takes to pass over them 
without sustaining any injury or inflicting any.” 

(9) Because the court charged as follows: “If you 
believe from the evidence that the plaintiff was intoxicated, 
or so far under the influence of intoxicants as to affect his 
conduct at the time he was injured, and that for that rea- 
son, or any other, he failed to exercise ordinary care and 
diligence and was injured as a result of his own negli- 
gence, he could not recover. Mere proof, however, of a 
habit of using liquor, or of instances of its use by plaintiff 
to excess, even if on the very day of the alleged injury, 
would not bar his recovery, if the jury believe that its 
effects did not extend to the time he was injured, or that 
he was, notwithstanding, in the exercise of ordinary care 
and diligence.” 
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(10) Because the court charged as follows: “ Notwith- 
standing the jury should find from the evidence that the 
street, at the time of the alleged injury, was defective, 
vet this fact alone would not be sufficient evidence of 
negligence on the part of the defendant. In order to 
charge the defendant with negligence, it must further ap- 
pear that such defect was actually known to the city 
through some of its officers, servants or agents, or that the 
defect had existed for such a length of time prior to the 
alleged injury that the city, if exercising ordinary dili- 
gence, would have known of the defect or ought to have 
discovered the fact.” 

(11) Because the court charged as follows: “If the 
jury believe from the evidence that the plaintiff was in- 
jured by reason of the defendant’s negligently failing to 
keep its streets and sidewalks in reasonably good repair, 
or negligently allowing them to remain in an unsafe con- 
dition, as explained in these instructions, and without 
fault on his part, and that he has sustained damage, then 
the jury have a right to find for him such an amount of 
damages as the jury believe from the evidence will com- 
pensate him for the actual injuries sustained.” 

(12) Because the court charged as follows: “If the 
jury should find that the plaintiff was not negligent, and 
that the city was negligent, and that the plaintiff was 
injured in the manner alleged in the declaration, and that 
the city is liable therefor, the jury should only award such 
damages as would, in common reason and fairness, com- 
pensate him for his injuries sustained.” 

(13) Because the court charged as follows: “So far as 
such injuries are capable of being accurately estimated in 
money, that sum, and that sum only, should be allowed, 
and you would look to the evidence to ascertain it. Such 
would be a claim for expenses of medical treatment, of 
time lost, of clothes injured, or other special injury which 
is shown in the evidence.” 

(14) Because the court charged as follows: “So far as 
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cuts, wounds or bruises or internal injuries are concerned, 
and the pain and suffering resulting therefrom, if any such 
be shown, the court instructs the jury that they should 
carefully bear in mind, in estimating the plaintiff's dam- 
ages, if they should find any damages, that the verdict 
should truthfully and impartially express only the amount 
which the jury believe is the actual amount of injury sus- 
tained by him. The pain and suffering which the plaintiff 
is shown to have sustained, if any, are not of a nature sus- 
ceptible of exact mathematical computation as to injuries 
of this sort; no measure of damages can be prescribed, 
except the enlightened conscience of impartial jurors, act- 
ing cautiously, taking the evidence and all the evidence 
as their guide, and fixing fairly and impartially between 
the parties such a sum as an award of damages, if any, as 
the jury may think proper and right in view of all the 
facts and circumstances proved on the trial.” 

(15) Because the court admitted, over objection, testi- 
mony to prove that the plaintiff had been intoxicated on 
several occasions prior to the date of the injury, from a 
witness who knew nothing of his condition at that time. 

(16) Because the court erred in allowing the city attor- 
ney, when cross-examining the plaintiff, and when address- 
ing him, to call him “ Pat.” This manner was objected 
to by the plaintiff’s counsel as tending to bring the plain- 
tiff into contempt with the jury, but the court refused to 
interfere with the city attorney, and allowed him to con- 
tinue this manner of examination.” 

The motion was overruled, and the plaintiff excepted. 


Revsen ARNOLD, for plaintiff in error. 
J. B. Goopwmn; J. T. PENDLETON, for defendant. 
Jackson, Chief Justice. 


This action is brought by Patrick Enright to recover 
damages from the city for injuries by falling into a hole on 
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the sidewalk of Fort street. The jury, under charge of the 
court, found for the defendant, and the plaintiff, being de- 
nied a new trial, excepted and brings the case to this court, 
assigning for error the grounds of the motion for a new 
trial. 

1. Some of the grounds of the motion cannot be consid- 
ered because the error is not specified. Where an excep- 
tion to a part of the charge embraces more than one issue 
of law, the plaintiff in error must specify therein on which 
one he assigns error, and for what reason, unless the whole 
part excepted to be erroneous. Thompson vs. Feagin, 60 
Ga.82. This covers the 5th, 8th, 9th and 14th grounds 
of the motion. 

2. Where the jury fail to find any damage at all, errors 
alleged as to the measure of damage will not be considered, 
unless they show bias or unfairness generally in the charge, 
or some other bearing on the case besides the measure of 
damage; and if so, that particular reason for such excep- 
tion must be specified. In none of the grounds of the 
motion in respect to damages is there such a specification. 
This applies to the 11th, 12th, 13th and 14th grounds. The 
contention of counsel for plaintiff in error was that these 
charges showed bias and one-sidedness in the charge; but 
such contention orally at this bar is not specified in any 
of the above grounds. The error must be specified plainly 
in the assignment, to be heard before this court. Code, 
§4251. 

3. There was no error in admitting evidence of repeated 
drunkenness for some years before this misfortune of plain- 
tiff in error, and even afterwards, for the purpose of throw- 
ing light on the issue whether or not he was under the in- 
fluence of spirituous liquors that night, the judge having 
cautioned the jury that unless the plaintiff was under the 
effects of liquor that night, such testimony could not 
affect his case. 

4, There was no error in overruling the motion on the 
ground alleged, that counsel for the city, in questioning 
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plaintiff on cross-examination, called him familiarly “Pat,” 
it tending, as counsel insisted, to lower his client in the 
jury’s estimation. We cannot tell whether it did lower 
and prejudice him or not. We cannot think it hurt him. 
It merely showed that the city’s counsel knew Pat well, 
apparently, and the appellation showing intimacy, and 
the counsel being a gentleman of the bar and of character, 
it may have had the tendency to elevate Pat in the jury's 
estimate. But this court does not interfere with such mat- 
ters of taste in conducting the examination of witnesses. 
The presiding judge will manage such matters unmolested 
here, unless some gross outrage to the party be made very 
apparent, and damage resulting to his case plainly appear. 

5. We cannot see error in the charge that, if the injury 
was a pure accident, caused neither by the negligence of 
the city nor that of the plaintiff, there could be no recovery. 
It must be so, because it is only negligence in itself, throfgh 
its officers and agents, that makes the city liable; and if 
neither party be negligent, of course the city is not. 

6. Whilst we agree with counsel for plaintiff in error 
that the time during which the trouble on the sidewalk 
existed appears to us to have been long enough to charge 
notice on the defendant of the condition of this sidewalk, 
yet we cannot say that the charge on that point is wrong. 
That charge leaves it to the jury to say whether or not, 
from the evidence, the time was sufficient to show negli- 
gence. These issues of negligence are peculiarly for the 
jury, and while this court did hold that two or three weeks 
were sufficient to show notice and want of diligence, in the 
case of The City of Atlanta vs. Perdue, 53 Ga. 607, yet 
it did not hold that the presiding judge should prescribe 
in his charge the length of time for the presumption of 
negligence in not taking notice, and control the finding of 
the jury on this issue involving negligence in the city. 
We conclude that there is no error in the 11th ground of 
the motion. Besides it contains two paragraphs, and which 


II ig in EN ray A he AE iD rn ETO OIE GE ‘ 
itera: P “weatadart Pt: ae ; 











296 SUPREME COURT OF GEORGIA. 








Enright vs. The City ot Atlanta. ; 





is the error of law assigned nowhere appears. So the as- 
signment itself is not specified plainly. 

7. The 6th ground of the motion is that the court erred 
in the charge that, “ If the plaintiff was not in the use of 
ordinary care and diligence while walking along said street 
in the night-time, to avoid injury, he cannot recover.” 
There is more trouble in this charge, and hints to the same 
effect elsewhere, than in anything else in the case. There 
is no sufficient assignment of anything looking that way 
except in this ground. Standing by itself, it is not as 
clearly the law as it should be. Doubtless the learned 
judge meant that,if he was not in ordinary care by which 
he could have avoided the injury; and elsewhere he does 
so charge, laying down the law with perfect accuracy, 
where he says that though the plaintiff was negligent and 
contributed to the injury thereby, yet unless his contribu- 
toty negligence caused the injury, he could recover; and 
further, that if by ordinary care he could have avoided the 
consequence of the city’s negligence, then he cannot re- 
cover. Inasmuch as the judge certifies these grounds of 
the motion as corrected and read in the light of the entire 
charge, and as elsewhere he draws the distinction between 
contributory negligence and that which actually caused 
the injury, or that want of care which merely contributed 
to his injury and that which, had he exercised it, would 
have saved him from all injury, we conclude to concur in 
his conclusion to overrule this 6th ground. 

Had we been satisfied that the plaintiff in error was 
free from the effects of liquor on his brain, and hence his 
prudence that night in his traveling in the dark rapidly 
over an unknown sidewalk, ahead of all his companions, 
in the venture on which they were intent, though it seems 
they were more familiar than himself with the sidewalk, 
and that he could not have avoided the consequences 
by ordinary care and diligence had he been cool and self- 
possessed, we should probably have granted a new hear- 
ing on the 6th ground, because it is a paragraph of the 
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charge to itself, and is not sufficiently guarded and 
might have misled. Our view of the law is that to prevent 
his recovery, he must have been not only lacking in ordi- 
nary care and diligence to avoid injury, but that by that 
ordinary care and diligence, had he used them, he could 
have avoided the injury. The way of the transgressor is 
hard, and frequent drunkenness, and the calaboose as its 
consequences, are calculated to make character for rash- 
ness and imprudence which tell disastrously upon the fu- 
ture of life, and with other disasters sometimes causes the 
loss of a lawsuit. 
Judgment affirmed. 


Simpson vs. McBripe. 


1. The burden of showing error is upon the plaintiff in error; and 
where a case is brought to this court upon an illegible bill of ex- 
ceptions and a confused and mixed record, any inability to deci- 
pher the questions made must fall upon the plaintiff in error. 

(a) Where the question was whether a person who distrained for rent 
was the landlord or whether another person was such, and upon 
contradictory testimony as to this question, the justice of the 
peace before whom the suit was brought, found in favor of the 
person distraining, the jury in that court also found in his favor, and 

_ the judge of the superior court, on certiorari, sustained the finding, 
this court will not interfere. 

2. Where an answer of a justice to a writ of certioruri, made two or 
three years after the trial in his court, in response to an order to 
perfect his answer, stated that he remembered something about 
some deed, but could not then recall it, and in respect to a motion 
to continue, answered that, as he then recollected, the defendant 
announced ready, and after some adverse ruling wished to change 
the announcement and continue the case, on such an answer there 
was no error in refusing to sustain the certiorari on the ground 
that the justice erred in refusing to continue the case and compel 
the production of the deed. 

3. Although a constable signed his name to an entry of levy by using 
a cross-mark, yet when the answer of the justice to a writ of cer- 
tiorari showed that the constable was in court, and that he re- 
turned the levy as his and recognized his mark, there was no er- 
ror in refusing to sustain the certiorari on that ground. 

4. Where a justice, in his amended answer to a writ of certiorari, 
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stated that he had sent up everything and stated everything that 
he could remember at the date of such last answer, there was no 
error in refusing to send the answer back to be further perfected. 

(a) Under the facts of this case, this court refuses with hesitation to 
award damages for bringing it up for delay only. 


December 21, 1886. 


Practice in Supreme Court. Practice in Superior Court. 
Certiorari. Levy and Sale. Officers. Before Judge Har- 
ris. Fayette Superior Court. March Term, 1886. 


A. J. McBride made an affidavit to obtain a distress 
warrant against Thomas J. Simpson. The writ was issued 
December 20, 1882, and levied on certain personal prop- 
erty. The defendant interposed a counter-affidavit. The 
justice rendered a judgment in favor of plaintiff. The 
defendant appealed to a jury in that court, and they found 
a verdict for the plaintiff. The defendant then carried the 
case to the superior court by certiorari. He contended 
that he owed the plaintiff nothing, and that he rented the 
land not from the plaintiff, but from B. F. McBride. On 
this point the evidence was conflicting. Defendant com- 
plained that he had served a notice on A. J. McBride, re- 
quiring him to produce in court a deed to the land made 
by the father of A. J. to B. F. McBride; and that the 
plaintiff admitted that he had the deed, but the justice re- 
fused to compel its production. The justice, in his 
amended answer, stated that he could not recall the entire 
matter to mind at that distance of time; that he did not 
remember the exact testimony sought to be introduced, 
but it was something in regard to the title to the land and 
was ruled out by the court. 

Another ground of error was that the magistrate refused 
to grant a continuance. In his answer, the justice stated 
that he remembered that the court was under the impres- 
sion that both parties had announced ready, and the case 
had proceeded to trial, and that after several hours, coun- 
sel for defendant moved for a continuance, alleging that 
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he had not announced ready; but as the court was under 
a different impression, he overruled the motion. 

Another error assigned was that the court erred in ad- 
mitting in evidence the distress warrant and levy, over ob- 
jection on the ground that the constable could not write 
and had made his mark, but that the entry and signature 
so made were not attested. The justice stated in his an- 
swer that the entry of levy was made and properly signed 
by the bailiff, who turned over the papers to the court; 
that it was true the bailiff could not write, but the objec- 
tion appeared to-him as simply an effort for a continuance, 
and was overruled. 

In 1884, exception was taken to the answer of the mag- 
istrate, and he filed an amended answer, stating that it 
was a correct answer to the exceptions, so far as he could 
recollect them at that date. In 1886, when the case was 
called for trial, it was moved that further answer be re- 
quired from the magistrate. This was refused. 

The judgment of the justice was sustained, and the de- 
fendant excepted. 






















J. T. Spence, by Harrison & Perepues, for plaintiff in 
error. 






Biesy & Dorsry, for defendant. 


Jackson, Chief Justice. 









It is not easy to ascertain the truth of the case made 
by this certiorari, from a very illegible bill of exceptions, 
and a transcript of record about as confusedly put to- 
gether as aclerk could well arrange it, and deficient in 
dates of orders and answers to the writ of certiorari. As 
it is the duty of the plaintiff in error to make that error 
manifest to this court, if we have failed to decipher the mi 
questions made, he must be the loser. | 

1. The issue seems to be who rented this land to the 
tenant, and was entitled to the rent, A. J. McBride, who 
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distrained for that rent, or B. F. McBride, who also claimed 
to be the landlord, and was set up as such by the tenant. 
The evidence is in parol, there being no written contract 
of rent, and is contradictory. The justice of the peace 
found in favor of A. J. McBride; the jury in the justice 
court found the same way, and the judge of the superior 
court has repeated for the third time this same conclusion. 
Surely on this issue of fact, this persistent litigant ought 
to be satisfied; if he is not, we must compel his acqui- 
escense by a fourth decision to the same effect, ours being 
that ratification of the three first which the law requires 
this court to make. 

2. In respect to certain errors of law complained of, 
touching the refusal to continue and to force the produc- 
tion of the deed, the answer of the justice of the peace to 
the petition that sets up these errors, and the facts author- 
izing their being made, do not lay before the superior 
court any facts on which those errors alleged can rest. 
The justice remembered something about some deed, but 
cannot recall it, some two or three years after trial in his 
court, when he was commanded to perfect his answer ; and 
about the continuance he answered that, as he then recol- 
lected, the tenant answered ready, and after some adverse 
ruling wished to change the announcement and continue. 
On such facts there was no error in goingon with the trial, 
and none not to have a deed produced that he did not re- 
member what it contained, or would show about the gran- 
tor or grantee, or land or aught else. The superior court 
is governed by the answer of the justice, not the petition 
of a party, and committed no error in not sustaining such 
points on such facts. 

3. In respect to the levy being made by a constable, 
who signed his name by using a cross-mark, the justice 
says, in substance, that he was in court, returned the levy 
there as his, and recognized his mark; and thinking the ob- 
jection to the levy a mere effort todelay, he overruled ob- 
jection toit. Certainly this was not ground to reverse the 
justice and sustain the certiorari. 
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4. So far as refusal to send the answer back for further 
perfecting, the court was certainly right (if the point was 
made before it, which is not certain from the biil of ex- 
ceptions), because the justice in his last return answered 
that he had sent up everything, and stated every fact he 
could remember at the date of the last answer. 

It is rather doubtful whether a case brought to this 
court soconfusedly as this is, and containing such evidence 
of delay in a spirit of litigation as to which of two men the 
tenant should pay rent, ought not to have the cracker of 
ten per cent. for delay tied to its tail; but as it might have 
been thought there was something in the point that the 
plaintiff distrained as an individual, though there was evi- 
dence that he was still administrator of his father, who 
once owned the land, it appears dimly, and that the pur- 
pose of continued delay might admit of doubt, we forbear 
to direct damages. It is very rare, however, that an hon- 


est man, who owes rent and is tenant to somebody, should 

he so particular about not only the landlord, but the char- 

acter in which that landlord sued. We cannot see how 

he would be hurt if he paid by a judgment of court. 
Judgment affirmed. 


RosBinson vs. VEAL ef al. 


Where an ejectment case has been twice tried and verdicts found in 
favor of the plaintiffs, and this court has reversed a grant of a new 
trial after the second verdict, thereby upholding such verdict, there 
was no error in refusing an injunction to restrain the issuing and 
execution of a writ of possession, where no new facts since the 
verdict and judgment are exhibited in the bill filed for that purpose. 

(a) The mere introduction in the bill of new parties would not require 
an injunction, where no new facts changing the rights of the par- 
ties in the common law case were shown, and where the new par 
ties neither claimed nor sought any relief on their own account. 
December 7, 1886. 


Res Adjudicata. Equity. Injunction. Parties. Be- 
fore Judge Hurcuins. Gwinnett Superior Court. Sep- 
tember Term, 1886. 
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Mrs. Frances Robinson filed her bill against B. F. Veal, 
J. W. Scruggs, J. E. Robinson (her husband), the legal 
representatives of the estate of Jos. Robinson, deceased, 
Mrs. Fannie E. Robinson, the legal representatives of the 
estate of John Hardman, deceased, Thos. M. Meriwether, 
chairman, eic., and the legal representatives of the estate of 
Vincent R. Tommey, deceased. The substantial issues in 
controversy will be found reported in 70 Ga. 809, and in 
76 Id. 888. Veal and Scruggs brought suit for the land 
in controversy against J. E. Robinson and his wife, the 
| complainant. The jury found for the plaintiffs, and a new 
trial was granted, as will appear from the report in 70 Ga. 
On a second trial, a verdict was again found for the plain- 
tiffs, and the presiding judge again granted a new trial, 
and this judgment was reversed by the Supreme Court, as 
will appear from the report in 76 Ga. The bill now filed 
sought to recover the same property involved in the eject- 
ment case or to have an accounting in connection there- 
with, to set aside the deeds under which Veal and Scruggs 
held, for injunction against dispossession, and for general 
relief. It was alleged that several of the new parties 
brought into the litigation by the bill were insolvent. 
On the hearing, the chancellor refused to grant the in- 
junction, and the complainant excepted. 
























Gro. S. Tuomas, for plaintiff in error. 


S. J. Winn & Son, for defendants. 


Jackson, Chief Justice. 


This record makes the question whether the denial of 
an injunction to restrain the issue and execution of a writ 
of possession by the officers of court, was error in the chan- 
cellor, in a case where no new facts since the verdict and 
judgment in favor of plaintiffs against the defendant in 
the ejectment suit were exhibited in the bill now brought 
by that defendant against the plaintiffs to restrain their 
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possession, and where on the same substantial facts this 
court had upheld the second verdict of the jury for those 
plaintiffs by reversing the grant of a new trial granted 
by the presiding judge. To state the proposed question is 
to answer it in the negative. 

The persistent newly employed counsel insisted that the 
writ of injunction should have been granted because more 
new parties were brought before the court in this proceed, 
ing in equity than were in it at law or could have been 
made parties in the ejectment cause; but new parties, with- 
out new facts changing the rights of the plaintiffs in the 
common law judgment to have the land, in the ears of 
equity are but “sounding brass and a tinkling cymbal,” to 
which she gives noheed. The new parties must be clothed 
with equitable rights affecting the points in issue. If all 
their connection with the transaction had been considered 
and weighed on the trial of title at law, though the issue 
tried had been only the general issue, that issue between 
these real litigants, Mrs. Robinson and Veal and Scruggs, 
was as fairly and fully tried and as effectually settled as if 
all of them had been actual parties. 

An examination of the record in Veal et al. vs. Robin- 
son, in 70 Ga. 809, and that in the case of Veal and Scruggs 
vs. Robinson, decided at the March term, 1886, 76 Ga. 833, 
will show the identity of the facts on the trials at law with 
those set up in this bill. The new parties made co-defend. 
ants to the bill with Veal and Scruggs, come into court 
naked, accompanied by nothing new, and adding nothing 
to her legal or equitable defence of her title, and asking 
nothing for themselves. It would be wonderful if equity 
should arrest and annul ajudgment at law, a thing that she 
requires strong equities to authorize, upon grounds so fra- 
gile as are set up here. 

Judgment affirmed. 
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BaAGLEY vs. STEPHENS. 


. Bidder at executor’s sale, though bid accepted, entering into pos- 
session without permission, and without complying or offering to 
comply with any of the terms of sale, is an intruder. 

. Though a subsequent purchaser from the executor at private sale, 
with bond for titles and part of the purchase money paid, may 
have acquired no title to or interest in the land, yet being told by 
the executor to go and take possession, he did have a right to the 
possession as against an intruder, and could sue out the statutory 
process to expel him. 

February 1, 1887. 


Administrators and Executors. Sales. Intruders. Be- 
fore Judge Wuuis. Chattahoochee Superior Court. 
March Term, 1886. 


John Stephens proceeded to dispossess W. W. Bagley 
of certain land as an intruder thereon. The defendant 
filed a counter-affidavit. On the trial, the testimony 
showed, in brief, as follows: The executors of William 
Bagley sold certain lands, including that in dispute, at 
public outcry on the first Tuesday in November, 1885. 
The defendant bid in this land. The terms were one- 
third cash, and one-third in one, and one-third in two years, 
The executors agreed that purchasers might have thirty 
days in which to make the first payment, and that they 
would consider it as cash if made in that time. At the 
end of that time, the defendant obtained from one of the 
executors an extension of thirty days further. He failed 
to pay, but sought further time, which was refused. The 
executors sold at private sale to the plaintiff, received 
part of the purchase price, gave a bond for title and told 
him to go and take possession. When he went to do so, 
he found the defendant in possession, and the latter refused 
to giveit up. The defendant has never paid or offered to 
pay anything for the land. 

The only point of conflict was as to whether the execu- 
tors put the defendant in possession or acquiesced in his 
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taking possession. This they denied, and stated that the 
land was rented until January 1, 1886, and they could not 
have given possession if they had so desired. One of them 
said he saw defendant cutting a log or having an ax with 
him ; the other said that when defendant sought an ex- 
tension the last time, he said he had cut some logs and 
they would be ruined, but the executor replied that it 
would be better to lose that than to lose more, One of 
the executors testified that he said to another purchaser 
that the purchaser was considered in possession ; and that 
the property which that person bought would have been 
improved by what he would do on it; but that it was 
rented and the purchaser did not get possession. It was 
denied that any such announcement was made at the sale. 
The plaintiff testified that he bought on March 1, 1886. 

The defendant insisted that the understanding was that 
all purchasers went into immediate possession. One wit- 
ness said his recollection was, that an announcement was 
made at the sale that purchasers were considered in pos- 
session at once. The defendant testified that he went into 
possession at once and proceeded to get wood and timber 
off of the land; that this was known to at least one of the 
executors and not objected to by him; and that before the 
second thirty days allowed him was out, the sale to the 
plaintiff was made. The purchaser mentioned in the tes- 
timony for the plaintiff testified that one of the executors 
told him that when a man bought land, he “reckoned” he 
was in possession; and that the witness took possession 
of the property purchased by him before paying any 
money or receiving any papers. 

The jury found for the plaintiff. The defendant moved 
for a new trial on several’ grounds, all going to the point 
that the plaintiff had no such right as warranted a recov- 
ery by him. The motion was overruled, and the defend- 
ant excepted. 


Jos. F. Pov, for plaintiff in error. 
v 78-20 
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C. J. Tuornton, for defendant. 
BLeck.ey, Chief Justice. 


1. The first question is, whether the plaintiff in error was 
an intruder? He rests his claim of right upon his so-called 
purchase at the executor’s sale, and his entry under 
that purchase. He does not pretend, however, that he 
complied with the terms of sale, or any part of the 
terms. He was to make a cash payment of one-third of 
his bid and give notes for the balance. He paid nothing, 
and gave no note, nor did he tender either. The execu- 
tors granted thirty days to make the payment, and then 
one or more of them extended the time thirty days longer- 
The first thirty days expired, the second thirty expired, 
and still nothing was paid or tendered, and up to 
the time of trial, he had not, so far as appears, offered to 
pay one cent, nor had he given or offered to give his 
note for the deferred payments or any partof them. The 
sale took place on the first Tuesday in November, 1885, 
and the process to eject him as an intruder was sued out 
the 5th of February, 1886. He contends that he entered 
under his purchase by the express consent of the execu- 
tors, but this they deny; and they support their denial by 
the strong circumstance that all the lands of the estate, 
including this tract, were rented out before the sale, for a 
term which had not expired and would not expire until the 
first of January following. If it be said that there were 
other circumstances conflicting, in some degree, with the 
testimony of the executors, this conflict was for the jury, 
and they settled it. They were well warranted in find- 
ing, not only that Mr. Bagley had no right to the posses- 
sion, but that he did not in good faith claim any legal 
right to it. We cannot see from the record that there was 
the shadow of justification for his holding. Failing in 
every respect to comply with the terms of sale, he could 
not fairly and honestly consider himself entitled to any- 
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thing by reason of that sale, if he is a man of sound mem- 
ory and discretion. 

2. The remaining question is, whether Stephens had such 
aninterestas would entitle him to sue out the process. He 
purchased from the executors at private sale, paid part of 
the purchase money, gave his notes for the balance, and 
took from the executors a bond for titles. When he did 
this, the executors told him to go and take possession. 
His purchase, even if the will of the testator confers no 
authority upon the executors to sell at private sale, to- 
gether with express direction to enter into possession, en- 
titled him to enter as against a wrong-doer—a mere in- 
truder. If he acquired no interest in the land itself, 
he did acquire an interest in the possession, and had the 
rights of a tenant under the executors, if no more. And 
it is right to the possession, not to the land, which the 
statute requires as the foundation on which to expel an 
intruder. Code, §4072. We have no difficulty in holding 
that, under the evidence, Stephens was entitled to sue out 
the process. He stated in his testimony that his purchase 
was made about May 10th, 1886, but this, no doubt, was 
a mistake in the date, for the proceedings were commenced 
before that time, and the general tenor of the evidence 
shows that his purchase was prior to the commencement 
of proceedings. 

We need not deal specifically with the several grounds 
of the motion for a new trial. They are all disposed of 
adversely by what has been said. 

Judgment affirmed. 


Martin vs. THE GAINESVILLE, JEFFERSON AND SOUTHERN 
RAILROAD, and vice versa. 


1. Where suit was brought against a railroad company for damages 
resulting from the stopping up of a sewer-pipe which carried off 
water from a ‘‘dry well” on the plaintiff’s premises and discharged 
it on the defendant’s land, but the declaration failed to show any 

reason or ground for the exercise of the right to subject the de- 
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fendant’s land to such use, or why the defendant was not entitled 
to the free and unobstructed enjoyment of its land, or that the 
plaintiff had an easement either by prescription or by grant from 
any former proprietor, of which the defendant had notice, no cause 
of action was set out in the declaration, and it was demurrable. 

. Where the original declaration set forth no cause of action, there 
was nothing to amend by, and it was error to allow an amendment 
alleging a right of easement. 

(a) The court having erred in allowing the amendment, but having 
thereafter dismissed the suit, the latter ruling will be sustained. 


December 7, 1886. 


Pleadings. Easements. Actions. Damages. Torts. 
Amendment. Before Judge Estes. Hall Sunerior Court. 
August Term, 1886. 


Reported in the decision. 


W. F. Frnozey, for plaintiff. 
Duntap & Tompson, for defendant. 
Hat, Justice. 


This was a suit for damages, resulting from the stopping 
up of asewer-pipe carrying off water from a dry well on 
plaintiffs premises and discharging it on defendant’s land. 
The original declaration failed to allege that plaintiff had 
a right, either by grant or prescription, to an easement thus 
to empty the water from the pipe on the land of defend- 
ant; the court allowed, over defendant’s objection, an 
amendment to the declaration, averring substantially these 
facts. After the amendment was made, on motion 
of defendant, the suit was dismissed, and to this judgment 
of dismissal the plaintiff excepted; thereupon the defend- 
ant likewise excepted to the decision allowing the amend- 
ment to be made; and upon these several rulings, the case 
is here upon original and cross-bills of exception. 

1. The plaintiff, in his original declaration, sets out no 
reason or ground for the exercise of the right he claimed 
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to subject the defendant’s premises to the use he sought 
to make of them, and did not show why the defendant 
railroad company was not entitled to the free and un- 
obstructed enjoyment of the land by appropriating it as 
appeared expedient,.or why they could not divert from it 
water thrown thereon by another, who had no prescriptive 
title or grant to such an easement, and no license from any 
former proprietor, of which the defendant had notice, al- 
lowing such use of the same. A suit containing none of 
these allegations is fatally defective and sets forth no 
cause of action, and taking the allegations contained in 
the declaration, according to a well-settled rule, most 
strongly against the pleader, it not only sets forth no right 
to recover, but shows conclusively that the plaintiff should 
not maintain his action in consequence of the breach of 
such right. The case made is one of damnum absque in- 
juria. Where no right is shown, there can be no remedy 
for its infringement or obstruction. Rome Gas-Light Co. 
vs. Meyerhardt, 61 Ga. 287. See also Goldsmith vs. 
Elsas, May & Co. 53 Ga. 186. These cases settle the 
right of the plaintiff to subject the defendant’s premises to 
the use claimed by him, and show that this right must 
emanate from one of the sources above mentioned. 

2. Inasmuch as the declaration set forth no cause of ac- 
tion, there was nothing on which to graft an amendment, 
or, asitis expressed in the statute, to amend by, and there 
was error in allowing it to be made. Code, §3479. The 
amendment introduced no new and distinct cause of action, 
but made an action good in law where none had previously 
existed, and was, in fact, the commencement of a new suit 
at atimeand ina manner directly in the teeth of the statu- 
tory provisions and requirements relating to that subject. 
Code, §3480. Upon the right to amend this declaration, 
the cases of the Selma, Rome and Dalton Railroad Co. vs. 
— Lacey, 49 Ga. 106, and Bell vs. The Central Railroad Co., 
73 Ga. 520, are directly in point and determine that the 
right does not exist. This error, however, makes the judg- 
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ment dismissing the suit right, and the exception thereto 
must be overruled. The exceptions to the decision com- 
plained of in the cross-bill of defendant must be sustained, 
and that judgment is reversed. There can be no rehear- 
ing of this case, and therefore we direct and order that 
the judgment dismissing the suit be affirmed. 


GRAHAM vs. MITCHELL. 





Where a plaintiff in ejectment showed a title by grant from the 
State, and the defendant relied on a prescriptive title, but failed 
to show continuous adverse possession for thestatutory period, 
either in himself or tenants or any one from whom he derived 
title, and to whose possession his could be tacked, a verdict for 
the plaintiff was demanded by the evidence. 

(a) It was error to charge that the burden was on the defendant to 
show to the satisfaction of the jury, beyond a reasonable doubt, 
that he had a better title than the plaintiff; but such error did 
not hurt the defendant, inasmuch as the verdict was demanded 
by the evidence and could not have been otherwise than it was. 

(b) Grounds of error not certified by the presiding judge cannot be 
considered by this court. 


December 7, 1886. 





Verdict. Title. Ejectment. Charge of Court. Prac- 
tice in Supreme Court. Before Judge Estes. Lumpkin 
Superior Court. April Term, 1886. 





Reported in the decision. 
Wier Boyp; M. G. Boyp, by brief, for plaintiff in error. 
W. P. Prics, by brief, for defendant. 


Hat, Justice. 





This was an action in the statutory form for the recov- 
ery of lot of land number 720 in the 5th district and 1st 
section of Lumpkin county. On the trial of the case, the 
plaintiff produced and relied upon a grant to the prem- 
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ises in dispute, issued by the State to her on the 20th day 
of May, 1846. It appears that she had never sold the land 
to any one. The defendant did not claim that he derived 
title from her, but, through others, from one Philip Van 
Horne, who made a deed in 1857 to the Gaddises, who 
were, with others, through sheriffs’ sales, the immediate 
feoffors of defendant, whe seems to have resided only 
fora short time on the premises when he went to the 
Rocky mountains. The title under which he claims bore 
date in 1859, and when he returned from his western trip, 
during the late war, all the improvements on the land, 
houses, fences and everything of that character, had been 
destroyed, and no attempt was made to re-occupy the 
premises until just before the commencement of this suit. 
From 1866 to that time, there were frequent entries on the 
land to prospect for gold, and occasionally some ore was 
mined. When this grant issued, the plaintiff was an in- 
fant only a few weeks, or at most months, old. The grant 
was taken out for her by her father, the late William L. 
Mitchell, of Athens, who, up to his death, paid taxes on 
the lot, and since that time she has paid the taxes. She 
never heard of any counter-claim until 1883, and com- 
menced her suit early in 1885. There not being the 
slightest evidence of any continuous possession of the 
land, adverse or otherwise, for the statutory period since 
she attained her majority or before that time, the jury 
found for her the premises in dispute, and as prescription 
did not run against her during her minority, and as 
there was no evidence of any continuous adverse hold- 
ing against her by the defendant, or any one from whom 
he derived title, to whose possession his title could be 
tacked, or any person holding under him as his tenant 
(code §§2678, 2679, 2683, 2686, 2687), the verdict was im- 
peratively demanded and no other could have been law- 
fully found. 

Although the court erred in charging the jury that the 
onus was on the defendant to show to their satisfaction, 
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beyond a reasonable doubt, that he had a better title than 
the plaintiff, this was error that did not hurt him, since 
the verdict could not have been other than it was and a 
new trial would not result differently. In a more doubtful 
case, this assignment of error must have resulted in a re- 
versal of the judgment refusing a new trial. 

The other error assigned on the charge of the court, in 
the motion for a new trial, is not certified by the judge 
and cannot, therefore, be considered. 

Judgment affirmed. 


THE BANK OF THE UNIVERSITY vs. HAMILTON ef ail. 


Where a promissory note signed by R., ‘‘ag’t,’? was made payable 
to H., ‘‘pres’t,’’ and was indorsed by H., ‘‘president Princeton Fac- 
tory,’’ and in a suit by the indorsee against the maker, H. indi- 
vidually, and the factory, it was alleged, in addition to the statu- 
tory form of suit on the note, that the maker was the ageat and 
H. the president of the factory, and that the money borrowed from 
the plaintiff and for which the note was given, was received and 
used by the corporation, and it undertook and promised to pay the 
plaintiff: 

Held, that the suit against H. individually was demurrable, the 
liability sought to be enforced being that of the corporation and 
not of its president individually. 

(a) The declaration showing on its face that the agency of the pres- 
ident was known and that credit was extended to the principal, 
there being no allegation that credit was expressly extended to 
the agent, there was no issue which required submission to the 
jury. 

(b) Prior to indorsing the note payable to his order, no liability arose 
against the payee; and when he indorsed it, the terms of such 
indorsement determined the contract between the indorser and 
indorsee, and the indorser could limit his liability by the terms 
thereof. 


December 7, 1886. 


Principal and Agent. Promissory Notes. Indorsement. 
Contracts. Before Judge Hurcuins. Olarke Superior 
Court. April Term, 1886. 
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Reported in the decision. | 
Auex. S. Erwin; Gro. D. Tuomas, for plaintiff in error. 


L. & H. Cops; Port Barrow; R. B. Russeut, for de- 
fendants. 


Jackson, Chief Justice. 


This suit is brought against Russell as maker, Hamilton 
as indorser, and the Princeton Factory, by the Bank of the 
University, on the following note: 


‘$5,000.00. AtHens, Ga., Jan. 23d, 1885. 

‘Sixty days after date, I promise to pay to the order of 
Jas. S. Hamilton, pres’t, five thousand dollars, at the Bank of the 
University, value received, with interest at the rate of 8 per cent. per 
annum after maturity, and ten percent. attorney’s fees if this note 
should be sued. And we, whether maker, endorser, or security, do 
hereby, each and severally, waive and renounce for ourselves and 
families, respectively, all homestead or exemption of rights as to 
both realty and personalty, that we may have under the constitution 


and laws of this State or of the United States, as against this debt or 
any renewal of it. 


No. 6364, Wma. J. Russe, ag’t-”” 
Endorsed as follows: ‘‘Waive protest and of notice of protest. 
J. S. Hamitton, President Princeton Factory.”’ 
The form of action is that prescribed in the statute with 
additional averments “that the endorsement was made at 
the time the note was given, and the waiver of the protest 
was made at maturity by J. S. Hamilton, endorser,” and 
“that at the time of the making of said promissory note, 
said Wm. J. Russell was the agent and James S. Hamil- 
ton the president, of said Princeton Factory; that they 
had authority to make contracts for said corporation, and 
the cash money borrowed from your petitioner, and for 
which said note was given, was received and used by said 
Princeton Factory; and the said Princeton Factory under. 
took and promised to pay said note,” and failed and re- 
fused to pay the same. 


Hamilton demurred to the declaration on the ground 
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that it is insufficient in law to recover against him; that 
the signature by which it is sought to recover against him 
is as president of the Princeton Factory, and not individu- 
ally as he is sued here; and that it is sought to bind him 
individually as indorser in one count, and in the other to 
bind the Princeton Factory as a corporation by the same 
signature that the bank claims makes him, Hamilton, in- 
dividually liable. The court sustained the demurrer and 
dismissed the action as to Hamilton and this judgment is 
the error assigned. 

By the statute of this State, code, §2211, it is enacted 
that “where the agency is known, and the creditis not ex- 
pressly given to the agent, he is not personally responsi- 
ble upon the contract. The question to‘whom the credit 
is given is a question of fact to be decided by the jury un- 
der the circumstances of each case.” This declaration on 
its face shows that the agency wasknown. There is no al- 
legation that the credit was expressly given to Hamilton 
individually, and therefore by this statute he is not respon- 
sible upon this contract. There is no issue of fact to go to the 
jury by virtue of the last clause of this section of the code, 
to test the question to whom the credit is expressly given. 
It is allegedin the declaration that the money was bor- 
rowed for the factory and used by the factory, and that 
Russell, the agent, and Hamilton, the president, had au- 
thority “to make contracts for said corporation,” and (there- 
by) the Princeton Factory undertook and promised to pay 
it. Theonly place anywhere in or upon the note that ex- 
hibits the name of the Princeton Factory at all, is the 
place where Hamilton endorses the note distinctly and ex- 
pressly as “President, Princeton Factory.” So that so far 
from the credit being expressly given to him individually 
as endorser, it is expressly given to the factory by the very 
indorsement that alone gives the bank title to the note and 
the right to bring suit upon it. The bank, therefore, could 
not possibly have given credit to him individually without 
contradicting the very indorsement that confers upon it 
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the title to sue. To send the case to the jury on any out- 
side proof of such credit, if there be such, would be to open 
an attack upon the right of action of the bank itself, in 
writing, by parol evidence flatly contradicting the written 
indorsement and foundation of the suit. 

But it is argued that the section 2211 of the code has 
no application to the law-merchant, and promissory notes 
the offspring of that law; and that Hamilton having been 
designated as “ Pres’t,” merely when made the payee by 
the face of the note, was responsible individually, because 
he could not by the endorsement explain what that term 
‘“‘ Pres’t ” meant; and when he turned over the note to the 
bank by his endorsement and gave them the control of 
the paper and title to sue it, he could not then limit his 
liability and endorse only as president. We cannot see 
the logic of any such conclusion, nor do we think that any 
such point has ever been adjudicated, even under the laws 


governing commercial paper unaffected by statute, as it 
is here, by the allegation that Hamilton and Russell had 
power to contract for the corporation, and did so, and 
thereby borrowed the money for the corporation that used 
it. 


But consider the statute out of the case, what liability 
upon earth was there upon Hamilton until his endorse- 
ment of the paper? Is he liable because the paper was 
made payable to his order before he put it in circulation 
by ordering it paid to the bank and to that end endorsing 
it? Most clearly not, by any law common, or merchant, or 
statute, of which we have ever heard. When he did thus 
endorse, could he not limit his own liability by endorsing 
on any terms he saw fit, and when the bank took it on those 
terms, is it not bound by them? Most clearly, we think, if 
the terms of an endorsement in a suit by the endorsee 
against the endorser be the contract that binds the two. 
If the law-merchant be the contrary,—but it is impossible, 
and I shall not conclude the sentence I began to write. 
Wherever this paper thus endorsed travels, in whatever 
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hands it is found, it carries with it on its back the fact that 
Hamilton is bound only as president of the corporation. 

But this is a contract, by the allegations of the declara- 
tion. The note is annexed in full, as required by the statu- 
tory form, and is part of the declaration. The president 
of the Princeton factory negotiates a loan for that factory 
upon this note payable to his order as “ Pres’t,” and con- 
tracts with the bank to endorse it as “‘ President Princeton 
Factory ;” and thus, to give the bank title to this note for 
loan to the factory of the amount of money in the face of 
the note, the bargain is made. All eyes are open to the 
plain contract. The Princeton Factory doubtless is shaky 
if not broken, and the bank turns its attention towards 
Hamilton in his individual character, and with his private 
property demands that he do what he told them in writing 
he would not do, to-wit, pay the note out of his own pocket. 

To lovers of justice and right between man and man— 
the last man being a corporation—it will appear a good 
thing that the laws of Georgia will enforce the contract as 
made, and require the corporation to look for its money 
where it gave the credit. 

Judgment affirmed. 


PERKINS e¢ al. vs. THE STATE OF GEORGIA. 


. The evidence in this case showed that the defendants were en- 
gaged in beating another person ina violent and tumultuous 
manner, and warranted a verdict finding them guilty of riot under 
§4514 of the code. 

. The law of assault and battery was not applicable to the case 
under the indictment founded on this section of the code. 


December 21. 1886. 


Criminal Law. Assault and Battery. Riot. Before 
Judge Boynton. Spalding Superior Court. February 
Term, 1886. 


Alex. and Chas. Perkins were indicted for riot. It was 
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charged that they did, “with force and arms, in a violent 
and tumultuous manner, engage in fighting, cursing, quar- 
reling and threatening, contrary to the laws,” etc. A wit- 
ness for the State testified that while traveling a public road 
about three miles from Griffin, he came upon defendants and 
five other negro boys from fifteen to seventeen years of 
age ; that they were gesticulating violently, quarreling and 
using profane language so loudly that it could be heard 
some distance away; that both defendants were engaged 
in fighting a third party and cursing him, his nose being 
bloody and showing signs of a blow; and that the witness 
called on them to desist, and told them he would report 
them to the grand jury if they did not, but they did not. 
Their conduct was such that the witness was compelled to 
quit the road and go round them in order to pursue his 
journey. 

The defendants relied on their statements, denying that 
there had been any riot, but alleging that one of their 
number had been cuffed by another, which resulted in a 
fight between them, and the others were seeking to sepa- 
rate them. They were found guilty. They moved for a 
new trial on the grounds that the verdict was contrary to 
law and evidence; that the evidence did not show a riot; 
and because the court failed to charge the jury as to what 
would constitute an assault and battery, although counsel 
insisted that the evidence did not make a case of riot, but 
one of assault and battery under justification. 

_ The motion was overruled, and the defendants excepted. 


Tuos. R. Mitts. for plaintiffs in error. 


E. Womack, solicitor-general, by brief, for the State. 


BLANDFORD, Justice. 


The plaintiffs in error were indicted and found guilty 
of ariot. They moved the court for a new trial, because 
the verdict was without evidence to sustain it, and because 

















318 SUPREME COURT OF GEORGIA. 


The Gas-Light Company of Augusta et al. vs. West et al. 


the court erred in not charging the law as to an assault 
and battery. This motion was refused, and this is ex- 
cepted to. 

The evidence showed the plaintiffs were engaged in 
beating another person in a violent and tumultuous man- 
ner. This evidence made out the case for the State under 
section 4514 of the code. The law of assault and battery 
was not applicable to the case, under the indictment 
founded on this section of the code. 

Judgment affirmed. 












Tue Gas-Licgut CoMPANy oF Auausta et al. vs. WEST et.al. 


The power conferred by the constitution upon the courts to grant 
charters to corporations is legislative and not judicial in its charac- 
ter; and there is no provision of law authorizing any one to ap- 
pear and object to the grant of corporate powers by the courts, 
nor is there any provision for a review by this court, by writ of er- 
ror or otherwise, of the action of the superior court in granting 
corporate powers to private companies. 


November 23, 1886. 











Courts. Charters. Oorporations. Constitutional Law. 
Practice in Supreme Court. Before Judge Roney. Rich- 
mond Superior Court. April Term, 1886. 














Reported in the decision. 





J. B. CumMING ; J. O. OC. Buack; Foster & LAMAR ; 
J. S. Davipson, for plaintiffs in error. 


J. Ganaut, for defendants. 


BLANDFORD, Justice. 





The defendants in error applied to the superior court of 
Richmond county to be incorporated under the name of 
the Mutual Gas-Light Company. The Augusta Gas-Light 
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Company, George T. Barnes e¢ al. appeared and filed ob- 
jections to said grant of incorporation. Upon objections 
and motion by the petitioners, the court dismissed said 
caveat upon the ground that the objectors had no right. 
to caveat or object to the application of petitioners to be 
incorporated as they proposed. To this action of the court 
the caveators objected and bring the matter to this court. 
The case being called, a motion is made by the defendants 
in error to dismiss the writ of error, upon the ground that 
this court has no power to review the action of the superior 
court in granting or refusing a charter of incorporation. 

Art. 3, sec. 7, par. 18 of the constitution of this State 
(code, $5077) declares that “The General Assembly shall 
have no power to grant corporate powers and privileges to 
private companies, except banking, insurance, railroad, 
canal, navigation, express and telegraph companies, 

but it shall prescribe by law the manner in which 

such powers shall be exercised by the courts.” The pow- 
er conferred by this clause of the constitution upon the 
courts is most clearly legislative in its character; it is a 
power to create, and not judicial. A judicial power ex- 
tends to deciding, determining controversies which arise 
between persons and individuals according to law. The 
act of granting corporate powers to private companies is 
not at all judicial, but on the contrary, legislative; it is a 
part of the sovereign power of the State most usually ex- 
ercised by the legislature, but in this State committed by 
the constitution to the courts, under the law as prescribed 
by the legislature. The law prescribed by the legislature is 
to be found in various paragraphs under section 1676 of the 
code. And in that law thereis no provision which author- 
izes any one to appear and object to the grant of corporate 
powers by the courts, nor is there any provision for the re- 
view by this court, by writ of error or otherwise, of the 
action of the courts in granting corporate powers to private 
companies. This being so, the motion to dismiss the writ 
of error-in this case must prevail. 

Writ of error dismissed. 
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CARLISLE vs. CALLAHAN. 


1. The court has no power to write off, or order written off, any part 
of a verdict for damages in an action sounding in tort, where the 
tort is to the person ; aliter, where it is to property. 

2. In an action of trespass for forcibly entering and holding certain 

property used by plaintiff to shelter his hands and mules while 
engaged in railroad work, it was admissible to prove the conse- 
quences of the trespass flowing from the act, up to the filing of 
the declaration, if not to the time of the trial, including the loss 
of bands for the want of shelter for them, the amount of expenses 
necessary in providing other shelters, the protraction of his labor 
by “eason of the trespass, and the value of plaintiff’s time during 
such protraction. 

(a) Ji any of this testimony was inadmissible, there was enough with- 
ovit it to sustain the verdict, and its admission did no harm. 

3- There was no error in charging to the effect that consequential 
damages were recoverable, if flowing directly from the trespass. 

4. There was no error in refusing to charge ‘‘that if the plaintiff suf- 
fered no damage by reason of the acts of defendant, he cannot re- 
cover.’’ If there was an illegal seizure and occupation of prop- 
erty, nominal damages would follow, though actual damages might 
not have been proved. 

(a) The verdict was sustained by the evidence. 


January 18, 1887. 


Damages. Practice in Superior Court. Evidence. Torts, 
Practice in Supreme Court. Before Judge BranuaM. Polk 
Superior Court. February Term, 1886. 


Reported in the decision. 


A. T. Wittiamson; Dasney & Foucue’, for plaintiff in 
error. 


BuancE & Noyes, for defendant 


Jackson, Chief Justice. 


Callahan sued Carlisle for damages in forcibly entering 
and holding certain property used by him to house his 
hands and mules whilst engaged in railroad work, and re- 
covered a verdict for $550.00. Thereupon Carlisle made 
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a motion for a new trial. The court granted it unless in 
six days the plaintiff reduced the verdict by writing the 
damages down to $250.00. The plaintiff wrote the ver- 
dict down accordingly, and the defendant excepted on two 
grounds, first, because the court had no power to order the 
damage lessened, it following from his doing so that the 
verdict is his and not the jury’s; and secondly, because 
the court should have granted an unconditional new trial 
on all the grounds made in the motion. 

1. The court has no power to write off, or order written 
off, any part of a verdict for damages in an action sound- 
ing in tort, where the tort is to the person; alitcr, where 
it is to property. Savannah, Florida and Western Rail- 
way vs. Harper et ux., 10 Ga. 119,127; Central Railroad 
and Banking Co. vs. Crosby, 74 Id. 737. 

2. We think it admissible to prove, that the plaintiff 
had the right to prove, the loss of hands for want of houses 
to shelter them for about six weeks ; that he was compelled 
to build huts and shelter for men and mules at a cost of 
five hundred and fifty dollars; that he had to work eigh- 
teen more working days by reason of defendant’s unlawful 
entry and possession; that the cost to build the new quar- 
ters was three or four hundred dollars; that he was worth 
per day, asa railroad contractor, $100.00, by another wit- 
ness, he being, in the judgment of that witness, the best 
railroad contractor he ever saw. The consequences of the 
trespass may be proved if flowing from the act up to filing 
declaration, if not even to trial. Sav. & Ogeechee Canal 
Co. vs. Bourquin, 51 Ga. 378; Juchter vs. Boehm, Bend- 
heim & Co., 67 Id. 584; Norfleet & Jordan vs. Vaughn et 
al. 68 Id. 830. Code, §3068. The value of one’s time in 
his business protracted by the trespass is one of these con- 
sequences. It is difficult to estimate, except by his skill 
and ability, that value, and that seems to be matter of 
opinion. Code, §3867. Aug. & Sum. Railroad Co. vs. 
Dorsey, 68 Ga. 228. But even if any of it be inadmissible, 
there is evidence enough, without that portion which may 

v 78-21 
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be doubtful, to sustain the verdict ; and therefore defend- 
ant was not hurt by its admission, and a new trial is not 
granted in such cases. 10 Ga. 209. 

3. The court was right to charge to the effect that con- 
sequential damages were recoverable if flowing directly 
from the trespass. See citations above. 

4. The refusal to charge, “that if the plaintiff suffered 
no damage by reason of the acts of defendant, he cannot 
recover,” was proper. If the seizure and occupation was 
illegal, nominal damagesfollow. Code, §3065; Eiswald vs. 
South. Ex. Co.,60 Ga. 496. This covers other requests to 
the same effect. 

This concludes the points of crror assigned and argued. 
The verdict of $250.00 is certainly not excessive, if plain- 
tiffs witnesses are believed: and where there is contest 
between the parties over facts, it is the jury’s prerogative 
to believe either side; and the presiding judge approving 
the verdict, this court suffers it to stand. 

Judgment affirmed. 


McCook vs. Moore. 


A justice has no power to grant a new trial, and even if he could set 
aside a verdict and grant a new trial by consent of all parties, 
there is no law which compels him to do so. Therefore where a 
justice refused to set aside, under an agreement of the parties, a 


verdict rendered in his court, on certiorari his judgment was 
properly affirmed. 


February 1, 1887. 


Justices and Justice Courts. New Trial. Certiorari. 


Before Judge Writs. Muscogee Superior Court. No- 
vember Term, 1885. 


Reported in the decision. 


C. J. Tuornton, for plaintiff in error. 


Taomas & CHANDLER, by Harrison & Prepuss, for de- 
fendant. 
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BLANDFORD, Justice. 


Moore sued McCook in a justice’s court and ob- 
tained a judgment. McCook appealed to a jury. Moore 
obtained a verdict in his favor. An agreement had been 
entered into between the counsel for Moore and McCook 
that the case should be continued at the time the verdict 
was rendered in the justice’s court; it was further agreed 
between the parties, by their attorneys, that the verdict 
should be set aside. This agreement was in writing. Upon 
motion before the justice, he refused to set aside the ver- 
dict. This judgment was carried to the superior court by 
certiorart. The court affirmed the judgment of the jus- 
tice, and this is excepted to, and error is assigned on said 
exception to this court. 

A justice’s court has no power to grant a new trial. The 
law does not confer such power upon a justice’s court. 
Bui conceding that the justice might have granted a new 
trial by consent of all parties, yet there is no law that 
compels him to do so. Those inferior judicatories are not 
allowed by the law to interfere with any judgment they 
may render, upon the principle that, having rendered 
judgment, their jurisdiction of the matter ends. We are 
of the opinion that the ruling of the court below was right, 
and judgment is affirmed. 


Love vs. Lamar, Rankin & Lamar. 


Where a suit against a married woman, based on a promissory note, 
was defended by her on the ground that she signed the note as se- 
curity for her husband and gave a mortgage as additional securi- 
ty for the husband’s debt; that the husband was not her agent in 
the purchase of the goods for which the note was given; that the 
plaintiffs never sold the goods to her or to her husband as her 
agent; and that he did not conduct the business in which the goods 
were employed for her benefit or on her account; it was incum- 
bent on her to establish her defence. The facts in this case sus- 
tained the defence, and did not warrant a verdict against the 
wife. 
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(a) Where the note sued on was signed by both the husband and 
wife, and the word “‘security’’ appéared after her signature and 
before his, this was a circumstance, with the other facts in the 
case, sufficient to put the plaintiffs upon inquiry, which might have 
led to a knowledge of the truth of the transaction, and might 
have disclosed the relation in which she stood to the paper. 


February 8, 1887. 


Husband and Wife. Principal and Surety. Verdict. 
Notice. Before Judge Fort. Lee Superior Court. March 
Term, 1886. 


Reported in the decision 


W. H. Krvsrover; E. G. Smomons; D. A. Pops, for 
plaintiff in error. 


J. W. Watters; Wricut & ARNHEIM, for defendants. 


Hat, Justice. 


Lamar, Rankin & Lamar vrought suit against Mrs. Mat- 
tie E. Love, the wife of J. T. Love, upon a promissory note, 
dated 30th October, 1882, of which the following is a 
copy : 

**$800.00. LegsBure, GaA., 1882, 

‘Twelve months after date, I promise to pay to Lamar, 
Rankin & Lamar, or bearer, the sum of eight hundred dollars, with 
interest at the rate of seven per cent. perannum from date, for drugs. 

“* Oct. 30, 1882. (Signed) Martig E. Love, 

Security, J. T. Love;’’ 
and at the same time proceeded to foreclose a mortgage 
given by Mattie E. Love to them to secure the payment 
of said note. The defence set up was, that Mrs. Love 
signed the note as security for her husband, and gave a 
mortgage on her separate property as additional security 
for the payment of his debt. She denied that her hus. 
band was her agent in the purchase of the goods for which 
the note was given, or that the plaintiffs, through their agent, 
William Gilbert, ever sold the goods to her, or to her hus- 
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band as her agent, or that he conducted the business in 
which the goods were employed for her benefit, or on her 
account. Under the evidence and charge of the court, a 
verdict was returned in favor of the plaintiffs, and a new 
trial was moved for on the ground that the verdict was 
contrary to and without evidence to sustain it, and that it 
was contrary to and without law to support it. This 
motion was overruled, and hence this writ of error. 

To sustain these defences, it was incumbent upon the 
defendant to show that her undertaking was that of surety 
for her husband; that the debt was his and not hers ; that 
the credit was extended to him and not to her; and that 
he did not contract the account as her agent. This record 
discloses no evidence that she ever recognized him as her 
agent, except the representations made by him upon this 
point to the agent of the plaintiffs. The note itself was 
signed by her with the word “security” after her name 
and before that of her husband signed thereto, and went 
immediately in the hands of plaintiff's agent where it has 
since been; at least, we are authorized to infer this fact 
from the circumstances attending the case, especially as 
there was no denial of them and no satisfactory explana- 
tion. They conducted their dealings throughout the 
transaction with the husband, and this word “ security” 
thus appearing, was sufficient to put them upon inquiry, 
which, if it had been pursued, would doubtless have led 
to a knowledge of the real truth of the transaction, and 
would have disclosed the relation in which she stood to 
the paper. Though the plaintiffs agent had an opportu- 
nity to confer with her before the execution of these 
papers, it does not seem that he did so, but was content 
with the representations made by the husband. After the 
death of her husband, she had various conversations with 
persons introduced as witnesses by the plaintiffs, in which 
she expressed a willingness to pay $500 of this indebted- 
ness, for which she invariably declared that she had 
agreed to become her husband’s security. It does not 
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appear that she signed any other contract or made any 
other agreement than that manifested by the note and 
mortgage, both of which she swore on the trial were given 
to secure the payment of her husband’s debt. There is no 
direct denial of this fact to be found anywhere in the evi- 
dence adduced on the trial. Various attempts were made to 
show, from circumstances inconclusive in their nature and 
not necessarily contradictory of the account she gave, that 
the debt was hers and not her husband’s. It is a circum- 
stance not without significance, that these negotiations 
were commenced and carried on by her husband and the 
plaintiffs’ agent in her absence ; that the goods were sold 
and forwarded before the execution of the note and mort- 
gage, and upon the husband’s promise alone to secure her 
signature to these papers ; and that all the bills for goods, 
with one exception, were made out and charged directly 
to the husband. One of these bills was made to “Dr. J. 
T. Love, agent.” The others omitted the word “agent.” 
That made to him as agent was sworn to have been made 
out by Gilbert, the plaintiffs’ agent; the others by clerks 
in the plaintiffs’ store at Albany. The bill made out by 
the plaintiffs’ agent bore date 24th October, 1882. It 
amounts to $706.72. The last item on it is for “amount 
of old account, $92.65.” The transaction out of which 
this bill grew was the first that defendant, through her al- 
leged agent or any one else, had ever had with plaintiffs. 
The other bills rendered bore date respectively 28th Oc- 
tober, 1882, 20th March, 1883, and 11th June, 1883. 
Presuming, as we should do, that the court charged the 
law correctly, in the absence of exceptions to his charge, 
we are satisfied that this verdict is without evidence, and 
is contrary to the law which should govern the transaction. 
In Klink vs. Boland, 72 Ga. 485, a case closely resembling 
this in its leading facts, we held that, “where one sought 
to sell property to a husband and take property belong- 
ing to the wife as security for the debt, but finding that 
this could not be done so as to bind her. a bill of sale to 
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the property was made directly to her, and a conveyance 
with bond to reconvey was given by her to him to secure 
the debt; if the husband concealed from his wife the true 
nature of the transaction, and caused her tu believe that he 
was the purchaser and she only security, a mere want of 
knowledge on the part of the vendor that there had been 
such a concealment, would not be sufficient to relieve him, 
but there must also be an absence of reasonable grounds 
of suspicion. The charge of the court to the effect that 
if the wife signed the deed, believing that she was doing 
so only as security, and if she had been so informed and 
the bill of sale concealed from her, then she was not 
bound, must reasonably and fairly have been taken by the 
jury to mean that if the concealment and information 
had been by the husband and creditor together, or by the 
husband and known to the creditor, then she would not be 
bound.” This is a much stronger case than that ; for there 
the bill of sale to the property for which the husband bar- 
gained was made directly to her; but here it does not ap- 
pear that the sale of the goods was communicated to her, 
or that any evidence to that effect came to her knowledge; 
and the word “security” appearing after her signature to 
the note and before her husband’s, is a circumstance, in con- 
nection with other facts of the case, pregnant with suspi- 
cion that she was misled as to the nature of the transac- 
tion, as contended for by the plaintiff, and that it was con- 
cealed from her; that she was cognizant of what passed 
between her husband and the plaintiffs’ agent is nowhere 
shown in this record. There is nothingin the case of ull 
vs. Sullivan, 63 Ga. 126, or Boland vs. Klink, Id. 447, 
that conflicts with the view here taken. While, on the one 
hand we would not encourage a collusion between husband 
and wife to defraud parties who dealt openly with them 
upon the faith of her separate property, yet, on the other, 
we are not to disregard the safeguards which the law has 
provided for her protection and the security of her sepa- 
rate property by disabling her from appropriating it to 
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the payment of her husband’s debts, or to pledge it as se- 
curity for the debt of any person whatsoever. Thus im- 
pressed, we conclude that this verdict should have been 
set aside upon the grounds taken in the motion. There 
may perhaps be a different case made on another trial 
going to fix liability upon her. We cannot anticipate, 
however, that this will be done. All we decide is, that 
the evidence on this hearing fell short of that mark. 
Judgment reversed. 


HAMILTON vs. THE GEORGIA RAILROAD. 


While a principal is responsible for the fraud of his agent, acting 
within the scope of his authority, about the business with which 
he is entrusted, yet the principal is not liable for the fraud or de- 
ceit of such agent arising out of transactions beyond the scope of 
his agency. Therefore where the road-master of a railroad was 
authorized to contract for the entire job of building a depot to com- 
pletion, including the painting of it, and did contract with a con- 
tractor for the entire work, the company would be bound thereby ; 
but where the road-master made represantations to a subcon- 
tractor, who painted the building, to the effect that the subcon- 
tractor need not record his lien; that the company owed the con- 
tractor largely more than the latter owed the subcontractor; that 
it was the intention of the road-master not to settle with the con- 
tractor until all debts for work done on the building were brought 
in and included in the settlement; that the company had other 
work for the contractor to do; and that the subcontractor was 
certain of his money; thereby causing the subcontractor to fail to 
record his lien; and where the road-master immediately thereaf- 
ter settled with the main contractor and paid him in full, the com- 
pany was not liable in an action of deceit; and on a suit therefor 
against the company, a nonsuit was properly awarded. 


December 21, 1886. 


Fraud. Principal and Agent. Before Judge Coss. 
City Court of Clarke County. March Term. 1886. 


Reported in the decision. 


Pore Barrow; Henry Jackson, for plaintiff in error. 
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Jos. B. Cummine; Geo. D. Toomas; A. J. Coss, for 
defendant. 


Jackson, Chief Justice. 


J.T. Hamilton sued the Georgia Railroad and Banking 
Company for deceit, in that he had painted certain depot 
buildings, belonging to said company, by employment of 
one Lawton, who had taken the contract to complete the 
depot building, including the painting, which painting had 
been done by Hamilton by contract with Lawton; that 
the road-master of the company had made the contract 
with Lawton, and the same road-master, Wilkins, had pre- 
vented him, Hamilton, from securing his debt by recording 
a lien on the building, by telling him that he need not do 
so, for the company owed Lawton largely more than Law- 
ton owed plaintiff himself, and that it was not his inten- 
tion to settle up with Lawton until all debts for work done 
on the building were brought in and included; that the 
company had other work for Lawton to do, and that he 
was certain of his money, and when informed that others 
had recorded liens, he stated that the company owed Law- 
ton $1,100.00 more than enough to pay all, and that it 
would be held back and no more paid Lawton till all claims 
were brought into the settlement; that he, Hamilton, relied 
on these statements and desisted from recording his lien 
and serving notice; that notwithstanding these statements, 
Wilkins did settle fully with Lawton and deceived Ham- 
ilton in not holding back his money; that it was false that 
Lawton had other work to do there, as he had done none; 
that he, Hamilton, had sued Lawton, found him insolvent, 
and holds the judgment against him; that Wilkins held 
back the money for those who had recorded liens, but did 
not his; that Wilkins said that he thought his name was 
McKee and mistook him; and that the statements occurred 
just before Wilkins settled in Augusta with Lawton and 
paid him up. 
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The city court of Olarke county nonsuited the plaintiff, 
and he excepted. The question is, whether the company 
can be made to suffer in damages for deceit by reason of 
these statements of its road-master, who contracted with 
Lawton and settled with Lawton without holding back the 
sum due Hamilton, the subcontractor, for the painting, 
who did that job, by reason of Wilkins, the road-master, 
not doing as he promised and retaining the money for 
Hamilton. We are of the opinion that it was not within 
the compass of the duties of the road-master to enter into 
any contract or to make any arrangement of any sort to 
pay a subcontractor; that his entire business was with 
the person who took the whole job of completing the 
building, and beyond it, he was not acting within the scope 
of his office or his authority as agent of the company. 

It is believed that if any agent acts within the business 
entrusted to him by the corporation so as to be its alter 
ego touching that business, then for any fraud of which 
he is guilty within that business, it being the scope of his 
authority and the limits beyond which he is not authorized 
to act at all, the company that employs him is responsible 
and liable for any fraud or deceit he may practice in trans- 
acting that business, but if not capacitated by his employ- 
ment to make any contract at all with a person or class 
of persons, we do not see how any deceit arising out of 
a contract that he could not make, or touching the carry- 
ing into effect of such contract or the payment of what is 
due thereon, can affect the company that did not author- 
ize its being made at all by him. Here the company 
authorized him (the road-master) to contract for the whole 
job of building to completeness a depot, including the 
painting of it; and in accordance with this authority, the 
road-master did make a contract with Lawton for this 
entire work, and thereby the company was bound. Now 
if, in contracting with Lawton to do this job, or in super- 
vising him in it, or in paying it, or promises to pay it out 
of any particular fund, he cheated, deceived, defrauded Law- 
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ton, the company would be bound to account for the iniquity 
of its agent, and in damages for the deceit to make Lawton, 
the party dealt with, whole from the wrong of its agent’s 
acts, because he was about its business entrusted to him 
as its agent with Lawton; but when he went clear off the 
limit of his power and got beyond it, and in dealing with 
Hamilton, with whom he had authority to make no contract, 
and had made none, acted deceitfully and fraudulently 
about retaining money from Lawton to pay him, the com- 
pany is not responsible, no matter how badly he acted and 
how justly responsible for the damage he would individu- 
ally be. Within the scope of the business entrusted to him, 
his conduct, like his contract, is that of the corporation ; 
outside of the business so entrusted to him, his conduct, 
like his contract, is his own, not the company’s; as the 
company would not be responsible for the contract he was 
not empowered to make, so it is not responsible for what he 
did or said or promised about it in the making or perform- 
ing it. In our judgment, the application of the familiar 
principle, that the agent cannot act beyond the scope 
of his authority, to the facts of this case controls it. 

Even if, as agent of the company, he was empowered to 
act with Hamilton about Lawton’s debt to him, which we 
do not see, it would have been a verbal promise to pay the 
debt of another, not in writing, and would bind neither 
agent nor principal; and the contract being void, a tort 
arising out of it, if the contract were waived and the tort sued 
on, could hardly be maintained. 

But we rest the decision on the point first decided, that 
the tort arose from a transaction outside the authorization 
of the agent, and for such a tort the corporation is not re- 
sponsible, The nonsuit is therefore right. 

Judgment affirmed. 
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SELMAN vs. Brown, NuNNALLY & Company. 


In this State, a member of a firm organized to conduct farming 
operations may bind the firm by giving a negotiable promis- 
sory note for supplies to be used in carrying on the business 
which the association was formed to conduct. 

(a) Semble that this would be otherwise at common law, such an as- 
sociation not being an ordinary commercial or mercantile partner- 
ship in which alone one partner has implied authority to bind the 
others by such contract. Butin a non-commercial or non-mercan- 
tile partnership, he is not the agent of the other partners, with- 
out express authority, to execute promissory notes in the name of 

the firm. — 


December 7, 1886. 


Partnership. Promissory Notes. Before Judge Hutcu- 
ins. Walton Superior Court. February Term, 1886. 


George C. Selman, as bearer, brought suit against Brown, 
Nunnally & Company on two promissory notes, signed in 
the firm name of the defendants, and payable to Malsby & 
Avery or bearer. D.H. Walker, one of the defendants, 
pleaded the general issue; that if any liability existed, it 
arose under an agreement by him, as trustee, with Nun- 
nally, as administrator, and Brown; that such agreement 
did not authorize Brown to make debts which would bind 
either of the estates or Walker and himself individually ; 
that the debt was not made by his authority, or with his 
knowledge or consent, or for the benefit of the estates or 
the cestuis que trust thereof; and that he did not sign the 
notes, or authorize them to be signed. Nunnally pleaded 
non est factum, and no partnership between himself and 
Brown and Walker individually. He alleged that the con- 
tract between them was one whereby Walker, as trustee, 
furnished certain lands, Nunnally, as administrator, fur- 
nished certain stock, tools, etc., and Brown took charge of 
the property and operated it, and the proceeds were to be 
divided. 

Brown testified that he signed the notes in the firm name, 
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and that the consideration of them was goods purchased 
for the use of the firm; also that they were such goods as 
were necessary for carrying on the farm business and were 
used for the farm. The contract referred to in the pleas 
and other evidence introduced need not be set out in de- 
tail. 


On motion, the court granted a nonsuit, and the plaintiff 
excepted. 


Wm. E. Smumons; Cuas. Z. Buatock, for plaintiff in 
error. 


A. S. Erwin; D. H. Wanker; Ray & WaLKER; W. J. 
NunnaALLy, for defendants. 


HALL, Justice. 


The court held in this case that a partner in a farming 
copartnership, could not bind the firm of which he was a 
member by giving in its name a negotiable promissory 
note, the consideration of which was supplies to be used 
in carrying on business which the association was formed 
to conduct; and for this reason alone, on the close of 
the plaintiff’s proof, the action was dismissed on de- 
fendants’ motion for a nonsuit. If this question had to 
be determined upon the principles of the common law, 
there would perhaps be little room to doubt the correct- 
ness of the conclusion reached by the superior court, for, 
according to that law, this was certainly not an ordinary 
commercial or mercantile partnership, in which alone, it 
seems, one partner has implied authority to bind the others 
by such a contract, but in-a non-commercial or non-mer- 
cantile partnership, he is not the agent of the other partners, 
without express authority, to execute promissory notes 
in the name of the firm. In this State, however, the law 
is otherwise, for by our code, §1887, “a partnership may be 
created either by written or parol contract, or it may arise 
from a joint ownership, use and enjoyment of the profits 
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of undivided property, real or personal.” Again (éd. 
§1890) defining a partnership, it declares that a joint in- 
terest in the partnership property, or a joint interest in the 
profits and losses of the business, constitutes a partnership 
as to third persons, while a common interest in profits alone 
does not. Among other powers, every partner has a right 
to collect and apply the assets of the firm, and to contract or 
otherwise to bind it in matters connected with its business, 
and to execute any writing or bond in the course of the bus- 
iness (code, §1904), and all the partners are bound by the 
acts of any one within the legitimate business of the part- 
nership until dissolution, or the commencement of legal 
process for that purpose, or express notice of dissent to 
the person about to be contracted with. Jd. §1909. The 
power of apartnerin respect to his making the firm a party 
to negotiable paper is expressly restricted, so far as giving 
a guaranty or endorsing for the accommodation of others, 
because such an undertaking is not within the legitimate 
business of ordinary partnerships. Jd. §1914. In the ab- 
sence of express authority conferred by law, the inference 
from this section of the code would be, as it seems to us: 
irresistible that he was authorized to bind the firm by a 
contract in writing, such as drawing a bill of exchange, or 
executing a negotiable promissory note, where that was 
within the business, and especially where value was re 

ceived for the bill of exchange or promissory note, and 
that for which it was made and negotiated was applied to 
the use of the firm. The decision complained of adjudi- 
cated this question alone, and for that reason we pass 
upon none of the others made in the record. 

Judgment reversed. 
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RattrEREE vs. THe STaTE oF GEORGIA. 


1. Where it appeared that the cattle of the defendant were running 
at large upon the prosecutor’s premises, and were taken up and 
impounded under the stock law, which was in force in that 
county; that, with several others, he went to the premises of the 
prosecutor and‘endeavored to release the cattle from the pound ; 
that the wife of the prosecutor demanded the payment of damages 
done by the cattle, and resisted the defendant’s attempt to re- 
lease them and an altercation ensued, in the course of which the 
defendant said, ‘‘Go to hell, God damn you,’’ such facts war- 
ranted a verdict of guilty of using opprobrious words or abusive 
language tending to cause a breach of the peace, without provoca- 
tion. 

2. General objections to testimony, without stating the grounds 
therefor, will be disregarded by this court. 


November 9, 1886. 


Criminal Law. Evidence. Practice in Supreme Court. 
Before Judge Ricnarp H. Cxarx. Clayton Superior 
Court. March Adjourned Term, 1886. 


Reported in the decision. 


J. T. Spence, for plaintiff in error. 


H. ©. Jongs, solicitor-general ; ALEXANDER & TURNBULL, 
for the State. 


HALL, Justice. 


The defendant’s cattle were running at large on the 
prosecutor’s premises, and were taken up and impounded 
underthe stock law, which was in force in Clayton county. 
Followed by his retainers, to the number of five or six, he 
invaded the premises and endeavored to release the cattle 
from the pound. This attempt was resisted by prosecu- 
tor’s wife, when an altercation ensued, in which the de- 
fendant used to and of her, and in her presence, the fol- 
lowing opprobrious words and abusive language: ‘Go to 
hell, God damn you.” She does not seem to have given 
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any provocation for the use of such language; she only de- 
manded the payment of damages done by the cattle. On 
an indictment, preferred under §4372 of code, for the use 
of this language, he was found guilty and sentenced. 

1. The very words set out in the indictment were 
proved by two witnesses, the party assailed with these 
foul and abusive epithets and her daughter. True, he 
and all of his retainers gave a somewhat different account 
of the matter, but then the jury, as they had a right to do, 
credited the witnesses for the prosecution rather than his. 
There is, therefore, nothing in the grounds of the motion 
which he made for a new trial, that the verdict was con- 
trary to law and evidence, without evidence to support 
it, etc. With a single exception, these are the only 
grounds on which he relied for another hearing of the 
case. 

2. He objected generally to the testimony of one 
Morrow, who was a witness for the State, but stated no 
specific objection to his evidence. As las been often de- 
cided, such general objections amount to nothing, as they 
tender no issue upon which the court can pass; they 
amount to nothing, and are properly disregarded. 

Judgment affirmed. 


WHALEY vs. BROADWATER. 


. The evidence on the material points being conflicting, and there 
being enough to sustain the verdict, except as to the sum written 
off, there was no error in overruling the motion for a new trial. 

. The jury having found no interest on the claim of the plaintiff, the 
defendant was entitled to none on the amount ordered to be writ- 
ten off from the verdict. 

February 26, 1887. 


New Trial. Practice in Superior Court. Interest and 
Usury. Set-off. Before Judge MersHon. Wayne Supe- 
rior Court. October Adjourned Term, 1885. 


Reported in the decision. 
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Frank H. Harris, for plaintiff in error. 


Symmes & Atxinson, by J. H. Lumpkin, for defendant. 
Hatz, Justice. 


1. This was a suit on an account for services rendered 
by plaintiff to defendant in attending to and running his 
saw-mill, to which the general issue and set-off were 
pleaded. The jury found against both pleas, and returned 
a verdict for the full amount of the account sued on, but 
found no interest. The plaintiff admitted his indebted- 
ness to the defendant in the sum of $85.70. A motion for 
a new trial was made, and the court granted it unless the 
latter amount was written off, which was immediately 
done, and that being the case, the new trial was refused. 
The evidence on the material points in dispute being con- 
flicting, and there being enough to sustain the verdict, ex- 
cept as to the sum written off, there was no error in thus 
disposing of the motion. 

2. Inasmuch as the jury gave the plaintiff no interest 
on his claim, we think that the defendant was entitled to 
none on the amount ordered to be written from the ver- 
dict, and that the complaint made for refusing to allow it 
on this sum is not well founded. 

Judgment affirmed. 


LONGSTREET vs. Hosss. 


Where there is some evidence to sustain the verdict, aithough the 
preponderance may be against the finding, if the presiding judge 
refuses a new trial, this court will not interfere. 


December 7, 1886. 


New Trial. Before Judge Prior. City Court of Hall 
County. April Term, 1886. 


Report unnecessary. 
v 78 22 
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S. C. Duntap; Howarp Tuompson, for plaintiff in error. 


Ciaup Estes, for defendant. 


BLANDFORD, Justice. 


There is no question of law in thiscase. The motion for 
new trial asserts that the verdict of the jury is contrary to 
and without evidence to support it. While it is appa- 
rent from the record that the preponderance of the testi- 
mony is against the finding of the jury, vet there is some 
evidence to support the verdict. The judge of the superior 
court, in whom the power resides, refused to grant a new 
trialin this case,and we have no power to disturb his rul- 
ing in this regard, unless he has abused his discretion, and 
we cannot say that he has done so. 

Judgment affirmed. 


THE Witcoxon MANUFACTURING COMPANY vs. ATKINSON, 
administrator. 


Where a bill was filed under the act of September 28, 1881, alleging 
that the defendant corporation had failed to pay a promissory note 
made by it, and payment of which had been demanded after ma- 
turity, and that the corporation was insolvent and proposed to 
contract more debts by issuing first mortgage bonds; and where 
these allegations were denied by the answer, and issue was made 
as to the validity and justice of the debt, and as to the insolvency 
of the corporation, and in respect to these questions the evidence 
was conflicting ; there was no abuse of discretion in granting an 
injunction and appointing a receiver, especially where the repre- 
sentative and president of the company was so appointed. 
December 21, 1886. 


Injunction. Before Judge Boynton. Ooweta County. 
At Chambers, October 19, 1886. 


Reported in the decision. 
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P. H. Brewster; J. B.S. Davis, for plaintiff in error. 


W. Y. Atkinson; J. S. Biapy; HueH Bucuanan, for 
defendant. 


Jackson, Chief Justice. 


Atkinson, administrator, and Mrs. Edwards, administra- 
trix of Edwards, brought a bill in equity against the Wil- 
coxon Manufacturing Company, praying for an injunction 
and receiver, in order to collect the assets of the company 
for the purpose of paying a debt due their intestate. An 
injunction restraining the company from further use of 
the assets thereof and placing them in the hands of a re- 
ceiver, required to give bond and security to discharge his 
office, was granted by the chancellor; and error is assigned 
here on this interlocutory decree. The bill is brought 
mainly under the act of 1880-1881, p. 125, codified from 
§1349(a) to §3149(g¢) of the code, and comes within its 
provisions. The allegations are, that the corporation has 
failed to pay a promissory note made by it and payable to 
their intestate and over-due and payment demanded of it, 
and that the corporation is insolvent and proposes to con- 
tract more debts by issuing first mortgage bonds. These 
allegations are denied by the answer, and issue is made on 
the validity and justice of the debt and upon the insolv- 
ency of the corporation. Depositions pro and con were 
put in evidence, and the issues are strongly contested, and 
there is evidence enough to support the chancellor’s dis- 
cretion in granting the injunction and appointing the re- 
ceiver, especially as the representative and president of 
the company is made the receiver. 

The law is that “the chancellor, under such proceed- 
ings as are usual in equity, may grant injunctions and 
appoint receivers for the collection and preservation of the 
assets in the cases provided by this bill, and may at any 
time appoint a master and take all proper steps to bring 
the matter to a final hearing,” etc. Code, §3149(b). “The 
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cases provided by this bill” embrace “any corporation not 
municipal” that “shall fail to pay at maturity any one or 
more matured debts,” payment of which has been properly 
demanded of such debtor and “payment refused, and where 
the corporation shall beinsolvent,” and in such case, “it 
shall be in the power of a court of equity, under a cred- 
itor’s bill, to which one or more of the creditors who have 
matured debts unpaid shall be necessary parties, to pro- 
ceed to collect the assets,” etc. (code, §8149(a)); and in 
that case, by virtue of §3149(b), the chancellor may grant 
injunctions and appoint receivers. 

Such is his discretion conferred by this act, and the rule 
is settled in this court that this discretion, in all cases of 
application for injunctions and appointment of receivers, 
where the issues are matters of contested facts, this court 
will not interfere with the chancellor’s discretion unless it 
is abused. There is no abuse of that discretion here. 


Judgment affirmed. 


ETHERIDGE vs. THE STATE OF GEORGIA. 


1. A fraudulent conversion is a deception deliberately practiced in 

order to gain an undue and unfair advantage. Theconduct of the 
defendant in this case is consistent with honest and fair dealing; 
and under the facts, there was no fraudulent conversion by the 
defendant of the proceeds for which the horse was sold. 
A new trial should have been granted on account of the newly dis- 
covered evidence of a witness, who would testify that he heard the 
prosecutor tell the defendant to take the horse and sell it for what 
he could get; to do the best he could; thus making the third ar- 
rangement between the parties. The defendant might well have 
concluded that the prosecutor was to pay for the food of the horse 
under this last arrangement. 

(a) The defendant being an old man, and the evidence showing that 
he has always borne a good reputation for honesty, the ends of jus- 
tice require that a new trial should be granted. 


October 19, 1886. 


Criminal Law. Verdict. Evidence. New Trial. Be- 
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fore Judge MarsHatt J. Cuarke. Fulton Superior Court. 
March Term, 1886. 


Reported in the decision. 
J. H. Smrru; Gro. T. Fry, for plaintiff in error. 


C. D. Hit, solicitor-general; Jas. Mayson; Ww. P. 
Hit, for the State. 


BLANDFORD, Justice. 


1. The plaintiff in error was indicted, under section 4424 
of the code, for fraudulently converting to his own use the 
proceeds of a horse with which he had been intrusted by 
the owner to sell, and was convicted. The testimony of 
Bagwell, the prosecutor, showed that he had delivered the 
horse to defendant under an agreement between them that 
accused was to take the horse and sell him and to be at all 
expense, and was to have all over forty-five dollars the 
horse brought. The accused failing to sell the horse, Bag- 
well agreed that he might have all over forty dollars he 
could get. The accused finally sold the horse for thirty 
dollars, nineteen dollars in a note on the purchaser and 
eleven dollars in cash; he tendered the note to Bagwell, 
which he refused to receive. The eleven dollars he used 
in paying for the food for the horse, according to his state- 
ment. If these facts are true, then there was no fraudu- 
lent conversion by accused of the proceeds for which the 
horse was sold. <A fraudulent conversion is a deception 
deliberately practiced in order to gain an undue and unfair 
advantage. The conduct of the accused is entirely con- 
sistent with honest and fair dealing. 

2. But however this might be, we think that the court 
should have granted a new trial on account of the newly 
discovered evidence of Humphries, who deposes that he 
heard Bagwell tell the accused to take the horse and sell 
him for what he could get; to do the best with him he 
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could; and this made the third arrangement between Bag- 
well and accused about the horse. The accused might 
very well have concluded that Bagwell was to pay for the 
feed of the horse under this last arrangement. When it 
is considered that the accused is an old man, and the proof 
shows that he has always borne a good reputation for hon- 
esty, we think the ends of justice require that a new trial 
should be ordered in this case, and it is accordingly ordered. 
Judgment reversed. 


N&EL, receiver, vs. YOUNG eZ al. 


Where, on December 1, 1877, certain notes were made, which, after 
stating the principal contained the further provision, ‘‘with in- 
terest after maturity at ten per cent. per annum, interest to be 
paid annually, otherwise to become principal, for value received,”’ 
in counting the interest upon interest, the proper rate was seven 
and not ten percent., the latter rate not being specified in the 
writing. 

(a) Decisions of this court, prior to the act of 1875, do not conflict 
with the ruling under that act. 


December 21, 1886. 


Interest and Usury. Promissory Notes. Before Judge 
Farn. Bartow Superior Court. July Term, 1886. 


Reported in the decision. 


Joun W. Axiy, for plaintiff in error. 


Tuos. W. Mitner; A. S. Jonnson; Granam & GRAHAM, 
for defendants: 


Jackson, Chief Justice. 


The question made in the two cases argued together be- 
fore us is, whether the court below committed error in 
counting interest upon interest at seven per cent. instead 
of at ten percent. on the following stipulation in notes 
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suedon: “With interest after maturity at 10 per cent. per 
annum, interest to be paid annually, otherwise to become 
principal, for value received.” The rate of interest for the 
money loaned is fixed at ten per cent., and it is argued that 
interest, if not paid annually, “becoming principal” by the 
contract, also draws the same rate that the principal of the 
note dces on its face. It is argument by implication and 
inference, but there is no distinct, express promise to pay 
that rate of interest in the contract. The date of the note 
is 1st of December, 1877, and falls within the terms of the 
act of 1875 upon usury and interest, and that act, section 
6, is as follows: “That the legal rate of interest shall re- 
main seven per centum per annum, and any higher.rate 
must be specified in writing.” So that any case decided 
by this court prior to this act is not in the way of this 
case. See6 Ga. 253; 37 Jd. 384. 

The case of Wofford vs. Wyly et al. 72 Ga. 863, seems, 
too, to cover this case, in reason and spirit, and to authorize 
the rule of calculation at the lawful interest of seven per 
cent. and not that which the face of the paper drew on the 
original debt. 

It is good policy that the lawful interest, in the sense of 
that rate specified by law, when none is specified by ex- 
press centract, should be followed, especially where inter- 
est is piled upon interest and thus compounded at-a ruin- 
ous rapidity. 

Judgment affirmed. 


JACKSON vs. THe Mayor, ETC. OF Rome. 


J. was arrested for disorderly conduct, and in the municipal court, 
before which he was arraigned, was fined, and paid hisfine. He 
was represented on this trial by one W., an attorney atlaw. He 
was required by the mayor to find bail for his appearance before 
the superior court for carrying concealed weapons. In default of 
bail, the mayor instructed the marshal to allow J. to turn over to 
him $25. This was done by W., the attorney. The money was 
paid over to the treasurer of the city by the marshal, and subse- 
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quently the treasurer paid it to W., the attorney of J. J., 
having been informed of the matter, gave an order to a creditor of 
his on W. for the money, which the latter failed and refused to 
comply with. J.then brought suit against the city: 

Heid that, under the facts, the city was authorized to pay the money 
to W., as the attorney of J., and such payment was a full dis- 
charge of its liability. 


December 21, 1886, 


Attorney and Client. Payment. Municipal Corpora- 
tions. Before Judge Brannam. Floyd Superior Court. 
March Adjourned Term, 1886. 

Reported in the decision. 


Henry Watker, for plaintiff in error. 


' Wrieut, Mevergarpt & Wriaut, for defendants. 


BLANDFORD, Justice. 


Jackson was arrested for disorderly conduct and was 
brought before the city authorities and fined in the sum 
of twenty-five dollars, which he paid ; he was represented 
in this trial by Henry Wright, an attorney at law. He 
was required by the mayor to find bail for his appear- 
ance before the superior court for the offence of carrying 
concealed weapons. In default of bond, the mayor in- 
structed the marshal to allow Jackson to turn over to him 
twenty-five dollars; this was done by Wright, Jackson’s 
attorney. This money was paid over to the treasurer of 
the city by the marshal, under the order of the mayor. 
After this, the treasurer paid the money to Wright, the 
attorney of Jackson, and Jackson, having been informed 
about the matter, gave an order to a creditor of his on 
Wright, requesting him to pay the money to his creditor, 
which Wright failed and refused todo. Jackson then 
brought suit in justice’s court against the city of Rome 
for the twenty-five dollars he had turned over to the mar- 
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shal in lieu of bail. He obtained judgment, and upon cer- 
tcorart, the superior court held that the city of Rome was 
not liable to plaintiff, under the facis, and this ruling is 
excepted to and error assigned to the same. 

We are of the opinion that the facts fully warranted 
and justified the city of Rome in concluding that Wright 
was Jackson’s attorney, and that the city might well pay 
the money to the attorney. The attorney had repre- 
sented the plaintiff on his trial for disorderly conduct; he 
had also paid the money to the marshal for the plaintiff ; 
besides, Jackson, when he was informed that the money 
had been paid over to Wright, as his attorney, gave an 
order to Wright to pay the money to a third party. We 
think that, taking these facts into consideration, the pay- 
ment by the city of the money to Wright, as plaintiff's 
attorney, was a full discharge of the city’s liability. The 
conduct of Jackson, in holding Wright out, as his attor- 
ney, was such as that, if loss accrue thereby, he must suf- 
fer the loss, and not the city. 

Judgment affirmed. 


Tue ErowaH MANUFACTURING, etc. CoMPANY vs. ALFORD. 


Where, in an action of ejectment, a joint demise is laid in the decla- 
ration, evidence of a joint interest in the plaintiff’s lessors must 
be given, and without it, there can be no recovery on that demise ; 
and the same rule applies to the statutory form of action when 
used as a substitue for the action of ejectment. 

(a) A judgment of nonsuit would have been the proper disposition of 
this case. 

(b) Directions given. 


December 21, 1886. 


. Ejectment. Practice in Supreme Court. Before Judge 
Fax. Bartow Superior Court. July Term, 1886. 


Reported in the decision. 
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W. K. Moore; Jonny W. Axm, for plaintiff in error. 
GrsaHaM & GRaHAM, for defendant. 


Ha , Justice. 


This was an action in the statutory form in favor of four 
plaintiffs for the recovery of the lot of land in dispute. 
The abstract of title attached showed no conveyance to 
the plaintiffs jointly and no deed from the grautee of the 
land to either of his co-plaintiffs, but it did set forth suc- 
cessive deeds from the plaintiff, Gilbert, to his immediate 
vendee, and from each successive holder to others named 
in the abstract and to divers others not so named, who, it 
was alleged, derived title from and under him. The ev- 
idence failed to show any joint right in the piaintiffs, 
and the judge charged the jury, unless this was done, 
they could not recover. A verdict was returned in favor of 
the defendant, and thereupon a new trial was moved on 
numerous grounds and refused, and to this judgment ex- 
ception was taken. The single ground above mentioned 
is decisive of this case, and demanded the verdict. It is 
well-settled, in an action of ejectment, for which this statu- 
tory remedy is a substitute, that if a joint demise be laid 
in the declaration, evidence of a joint interest in the 
plaintiff's lessors must be given, and without it there can 
be no recovery on that demise. 2 Greenleaf’s Ev. §317; 
Bohanan et al. vs. Bonn, 32 Ga. 390. The allegations 
must be sustained by the proof, and if the plaintiff recov- 
ers, he must do so on the title he sets out; if evidence of his 
title be wanting, or if it is deficient in strength, the posses- 
sion of the defendant will prevail and defeat his recovery. 

A judgment of nonsuit would, we think, have been the 
proper disposition of the case, but no such motion was 
made by the defendant, and the court ex mero motu didnot 
see proper to give it that direction, and while in that we 
see no sufficient ground for reversing the decision, yet, 
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thinking as we do that a nonsuit would have been more 
consistent with the law and justice of the case, and would 
better protect the rights of the litigants, we will, as author. 
ized by the code, §4284, order and direct, if the plaintiffs 
shall see proper to accept such nonsuit, that they have 
leave to do so, upon the return of this remittter and be- 
fore or at the time it is entered on the minutes and made 
the judgment of the superior court, upon their making 
known their election to that effect, and in that event, that 
the verdict and judgment entered thereon be set aside to 
enable them to avail themselves of the privilege hereby 
granted; uponcondition further, that they pay ali cost 
incurred in the superior court and in this court, as well as 
_ the cost for making out and transmitting the record to 


this court ; and with this modification, we order the judg- 
ment affirmed. 


PouitE vs. Toe STATE oF GEorGIA.* 


. The evidence is sufficient to convict the defendant. On an indict- 

ment for burglary, where the charge is that, after the breaking and 
entering, valuable goods are stolen and carried away, larceny from 
the house is within thecharge, and the jury may find that offence, 
The verdict is, therefore, not contrary to law and evidence. Wil- 
liams vs. The State, 60 Ga. 88. 
The continuance, on the ground that a witness for whom 4 sub- 
pcena was issued is absent, was properly denied. The affidavit 
is faulty, in that it does not declare either that the witness is not 
absent with the defendant’s consent, or that the application is not 
made for delay. Code, §3522., 

. The motion on the ground of newly discovered evidence was prop- 
erly denied. Such a motion is not favored by the courts; it is 
much within the discretion of the presiding judge; andin thecase 
made by the affidavits, it only fixes the possession of the stolen 
watch and chain once in another, and at the most would only show 
a particeps criminis, as alleged by the presiding judge as a reason 
for not granting the new trial. Besides, there is no evidence as to 
the character of the witness who will give the new evidence, which 
is necessary to enable this court to act advisedly on the discretion 


eS 


*In this and the following cases of this term, no further opinion besides the 
head-notes was filed. 
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of the judge below, inasmuch as, without record evidence of char- 
acter, the circuit judge is presumed to know witnesses und parties 
better than the judges of this reviewingcourt. We cannot there- 
fore, without such proof of character, well reverse his judgment on 
newly discovered testimony. O’Shields vs. The State, 55 Ga. 702; 
Young vs. The State, 56 Id. 403. 

Judgment affirmed. (Head-notes by the court.) 


October 19, 1886. 


Jackson, Chief Justice. 





[Sandy Polite was indicted for burglary. It was charged 
that he broke and entered a dwelling-house with intent to 
commit larceny, and after breaking and entering stole 
certain money, watch and chain, etc. It was proved that 
the property was stolen, but whether the entrance was 
made through an open window, or whether any breaking 
was necessary to effect an entrance, was not clear. It was 
also proved that a portion of the property was subsequently 
obtained from the defendant; that at first he caused the 
arrest of his cousin, Jack Livingston, who was discharged 
on the hearing; that defendant had possession of the chain 
and said he had won it; that he told the witness where it 
was concealed; and that a policeman offered him $25 to get 
the watch and chain, and in a few minutes he produced 
them. The defendant sought to prove that Livingston 
had been seen in possession of a watch and chain which 
he was trying to pawn. 

The jury found the defendant guilty of larceny from the 
house. He moved for anew trial on the following grounds, 
in substance: 

(1)-(2) Because the verdict was contrary to law and 
evidence. ; 

(3) Because the court refused to grant a continuance 
because of the absence of a witness, Harris, for whom a 
subpoena had been issued and placed in the hands of an 
officer, but who had not been served because of absence 
from the city. It was expected to prove by this witness 
that Livingston had the watch shortly after it was stolen. 
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Another ground of the motion for continuance was want 
of time for consultation between attorney and client. The 
indictment was found October 5, 1885, and the trial oc- 
curred October 19. 

(4) Because of newly discovered evidence of one Joe 
Dudley, to prove that Jack Livingston had in his possession 
a gold watch and chain corresponding to the description 
of that stolen, shortly after its loss by the owner. 

The motion was overruled, and the defendant excepted.] 


Watson vs. THE STATE OF GEORGIA. 


1. The act of 25th December, 1883, enacting ‘‘ that if any person shall 
sell, lease, rent or otherwise convey to another any lotor parcel of 
land or the timber thereon, the title of which is forged or the grant 
or any deed or conveyance thereof is forged, knowing the same to 
beforged, . . . shall be guilty of afelony,”’ etc., is very broad, 
and the strict pleading in forgery is not required by this statute, but 
the indictment is sufficient if it describes substantially the title al- 
leged to be forged; and a demurrer that it is not set out in hee 
verba, is not good; nor is a demurrer that it does not allege that 
the acts of defendant were done with intent to defraud or injure 
any one, the statute not requiring such allegation. 

. Objection to the admission in evidence of the plat and grant, and 
the deeds *‘ on the ground that they were not set out or described 
in the indictment,’’ is not good so far as the objection rests on 
their not being set out, and so far as they are alleged as not de- 
scribed ; it is not good because it is not specified which is not de- 
scribed, or wherein any or all are not described. 

. The charge, ‘that if a party has a forged instrument and passes 
it and utters it, the presumption of law is that he does it with a 
knowledge of the fact that it is a forgery; still, gentlemen, that is 
a presumption subject to be rebutted by proof or the facts and cir- 
cumstances of the case, and while it is a presumption on the one 
hand, it would be subject to be rebutted by the evidence or the 
facts and circumstances of the case; after all, it would be for you 
to say what the truth of the matter is;’’ taken all together and 
read in the light of the entire charge and all the facts of the case, 
if too broad in a single item, is not such error as requires a new 
trial, especially as the part of it objected to is not specified in the 
ground of the motion on which alone error is assigned. 

4. Nor, read with the entire charge and in the light of the fact that 
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deeds from 1836 up to a recent date all purported to have been at- 
tested by justices of the peace in Bibb county, was it error to 
charge as follows: ‘‘I will state that when the State puts before 
you a certificate from the executive department, if they have done 
so, showing who were in office in the county of Bibb when the 
deeds purported to have been made at the date of these several 
deeds, showing no such officers or justices of:the peace were in 
commission or in office in that county at the time of the date of 
the deeds, if it does show that, that raises a prima facie presump- 
tion that the deeds are forgeries. That makes out such a case as 
would cast the burden on the other side, so far as the question of 
forgery is concerned.”’ 


5. The evidence is overwhelming against the plaintiff in error, if it 
does not imperatively demand the verdict. 
Judgment affirmed. (Head-notes by the court.) 


December 7, 1886. 
Jackson, Chief Justice. 


[James and Worth Watson were indicted for selling 
and conveying to one Whitmire lot of land number 828, 
in the 14th district and first section of Forsyth county, the 
grant to which was forged, and certain deeds forming a 
part of the title to which were also forged. They were 
described by the place where they purported to have been 
executed, their dates, the lot conveyed, the grantor, the 
grantee and the names of the attesting witnesses. It was 
charged that the defendants knew that such title papers 
were forged. 

The defendants demurred to the indictment on the fol- 
lowing grounds: 

(1) The indictment nowhere sets forth the papers al- 
leged to be forged, nor does it contain any reason or ex- 
cuse for not doing so. 

(2) It nowhere alleges that the acts of the defendants 
were done with intent to defraud or injure any one. 

(3) The proviso in the statute under which the defend- 
ants are indicted is not negatived, nor is there any allusion 
to the same in the indictment. 

The demurrer was overruled. The evidence was con- 
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flicting. That on behalf of the State tended to show that 
the defendants took a grant for another lot of land, 
scratched the figures giving its number and altered it so 
as to make it appear a grant to lot 828; that both took 
part in the proceeding, Worth Watson doing the writing; 
that they prepared other deeds purporting to constitute a 
chain of title to the lot and manipulated them so as to give 
an old appearance to the paper; and that subsequently 
James Watson conveyed the lot to Whitmire. 

The jury found James Watson guilty and Worth not 
guilty. The former moved for a new trial, which was re- 
fused, and he excepted. The grounds of error assigned are 
sufficiently stated in the head-notes. } 


Evans et al. vs. THE STATE OF GEORGIA. 


Whilst conviction cannot be sustained on the evidence of an accom- 
plice alone, yet slight evidence that the crime was committed by 
the defendants, identifying them with it, will corroborate his testi- 
mony and warrant the finding. 

Judgment affirmed. (Head-note by the court.) 


December 7, 1886. 


Jackson, Chief Justice. 


[Bartow Evans and John K. Simmons were indicted for 
the larceny of astill, worm and cap. On the trial, the corpus 
delictt was, proved. Sam. Simmons, a witness for the State, 
testified that the defendants and himself stole the proper- 
ty, hid it for a time and then carried it to a place described 
by him, and set up and operated a still for sometime 
until the United States deputy marshals broke it up; and 
that he turned State’s evidence to prevent being prose- 
cuted himself. As corroborative of this,it was shown that 
the owner recovered the stolen cap and worm from the 
deputy marshals. One witness testified that when one of 
the owners was looking for the property, the two defend- 
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ants and Sam. Simmons came to his house; that the Sim- 
monses wanted him to settle the matter and prevent a 
prosecution; and that Evans did not take part in the conver- 
sation. Another testified that after the still was broken up, 
he was sent by one Tums to John Simmons and Evans to 
purchase their tubs from them; that Simmons was sick 
and Evans went with witness to the place where the dis- 
tillery was, said he owned part of the tubs and made ar- 
rangements about their sale. 

The evidence for the defendants tended to show that 
Sam. Simmons alone committed the larceny, set up the 
still, ran it awhile and then sold it to John K. Simmons; 
and that Evans had nothing to do with it, but certain tub- 
staves were borrowed from him and John Simmons and 
used at the still. 

The jury found the defendants guilty. They moved for 
a new trial, on the ground that the verdict was contrary to 
law, evidence and the charge of the court, andon a ground 
as to refusal to allow time to consult with a witness. The 
motion was overruled, and defendants excepted. ] 


- Patton vs. CHILDS ef al. 


On a petition for partition of real estate in this State, the statute pro- 
vides that “if any of the parties reside without the limits of this 
State, the court may order service by publication as in its judgment 
is right in each case.’’ In the case at bar, the service upon plain- 
tiff in error, a citizen of North Carolina, was ample, by publication 
and in aecordance with the statute, in a former partition of the 
lands to which he was a party: 

Held, that the serviee binds the plaintiff in error and that the plea of 
res adjudicata is a bar to a suit by him petitioning for a new par- 
tition. Act 1767, Cobb’s Dig. p. 582; Code, §3998. 

Judgment affirmed. (Head-note by the court.) 


December 7, 1886. 


Jackson, Chief Justice. 


[Preston F. Patton filed his petition for a partition of 
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land, alleging that Childs and Nickerson were tenants in 
common with him. They pleaded in bar of the proceed- 
ing a former one instituted by them for the same purpose, 
to which Patton was a party, being served by publication. 
The case was submitted to the presiding judge without a 
jury. Heheld that the present application was barred 
by the former judgment, and the petitioner excepted. | 


SUDDETH vs. KRAMER. 


This was the grant of a new trial ina claim case in justice’s court upon 
certiorari; and this court will not interfere with the first grant of a 


new trial by the presiding judge, the evidence in the case not de- 
manding the verdict. 


Judgment affirmed. (Head-note by the court.) 
December 21, 1886. 


BLANDFORD, Justice. 


Boaaess vs. LowrEY. 


The only ground of complaint is, that the court erred in not con- 
tinuing the case upon application of plaintiff in error. The show- 
ing for continuance was complete, except that it failed to show 
that the same was not made for delay, but to procure the attend- 
ance of the witness at the next term. This was material, and 
the court could well refuse the continuance for this reason. 
Judgment affirmed. (Headenote by the court.) 


December 21, 1886. 


BLANDFORD, Justice. 


Tue SIncER MANUFACTURING COMPANY vs. COLE. 


Where the only assignment of error in the bill of exceptions was on 
the following judgment, ‘‘Upon argument had, it is ordered by 
the court that the certiorari be not sustained, that the verdict of 


the jury stand, and that plaintiff in certiorari pay all costs that 
v 78-23 
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have accrued in the case,’’ this made no point about dismissing 
the certiorari or anything else, except the ruling that this verdict 
stand, the certiorari be overruled and the plaintiff in certiorari pay 
the costs. 

(a) The answer of the justice showing conflicting evidence as to the 
issue involved in the case, there being sufficient evidence to up- 
hold the finding, and the judge of the superior court having ap- 
proved it, this court will not interfere; and the overruling of the 
certiorari and judgment for costs follow necessarily. 

Judgment affirmed. (Head-note by the court.) 


December 21, 1886. 


Jackson, Chief Justice. 


Cuapp vs. WALTON, administrator. 


This being an issue whether certain land was vacant and subject to 
headright, or was the property of the caveator, and the evidence 
being somewhat conflicting, the jury having found for the caveator, 


and the presiding judge having approved the finding, a new trial 
will not be granted. 


Judgment affirmed. (Head-note by the court.) 
November 23, 1886. 


Jackson, Chief Justice. 


JoHNSON vs. Morrison, Barn & Company. 


There is sufficient evidence to sustain*the finding, and there being no 
question of law in this case and no erroneous ruling suggested or 
assigned, it follows that there is nothing on which this court can 
pass, and it must therefore order the judgment affirmed. (Head- 
note by the court.) 


December 21, 1886. 


Hatt, Justice. 
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Inasmuch as there was conflicting evidence upon every material 
question made by this bill, this court cannot interfere with the 
decree of the chancellor, refusing the injunction thereby prayed, 
as this is a matter that ‘‘must always rest in the sound discretion 
of the judge,’? and must be regulated ‘‘according to the circum- 
stances of each case.”? Code, §3220. 

Judgment affirmed. (Head-note by the court.) 


December 7, 1886. 


HAL, Justice. 


SNELL vs. SMITH. 


The writ of error in this case must be dismissed, for the reasons and 
upon the grounds, as stated by the Chief Justice in the decision in 
the case of Scott, next friend, vs. Central Railroad, rendered to- 
day. 77 Ga. 450. 

Writ of error dismissed. (Head-note by the court.) 


November 23, 1886. 


BLANDFORD, Justice. 


Smitu vs. GRIFFIS. 


A bill of exceptions recited the trial of a trover suit, the finding of a 
verdict for defendant, the making of a motion for new trial and 
its refusal, followed by exception on the part of plaintiff. The 
order of the judge contained in the record is that a new trial is 
granted : 

Held, that the writ oferror must be dismissed. In the absence of 
any suggestion of error in the record, it will control as to the 
judgment of the court; and when it shows that the motion was 
granted, and the case is still pending in the court below, the bill 


of exceptions filed by the movant is without proper legal founda- 
tion. 


Writ of error dismissed. 
February 17, 1887. 
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McAFEE & Son vs. KiRK et al. 


A levy was made on certain land and aclaim interposed. The plain- 
tiffs in fi. fa. filed certain equitable pleadings in aid of their levy. 
On demurrer, the equitable proceeding was dismissed. Thereupon 
counsel for plaintiffs in fi. fa. dismissed the levy, and the court 
then entered up judgment for claimants for costs. The plaintiffs 
in fi. fa. excepted and assigned error on the sustaining of the de- 
murrer to the equitable pleadings : 

Held, that the final disposition of the case in the court below having 
been voluntary on the part of the plaintiffs in fi. fa., a writ of error 
by them will be dismissed. 

November 30, 1886. 


GRAHAM vs. THE DAHLONEGA GoLD MINING CoMPANY et al. 


In certifying a bill of exceptions, the presiding judge added to the 
usual certificate a statement that ‘‘ the accompanying explanation 
is part of my certificate.”” Following the signature of the judge 
was an explanation, also signed by him, to the effect that, when 
the bill of exceptions was tendered to him, there were some eras- 
ures and interlineations in it and some discrepancies as to facts and 
rulings, differing from his recollection of them; that he returned 
it, with his objections thereto noted, to a certain attorney, as re- 
quested by plaintiff’s counsel, with the request that it be corrected 
and rewritten ; that, after an absence from home, upon his return, 
he found the bill of exceptions returned to him in the same condi- 
tion as before, with a note saying that he could correct the testi- 
mony as he might see proper; that he did not deem it his duty to 
write a bill of exceptions; and that, it being the last day allowed 
for certifyng, he signed the certificate with this explanation : 

Held, that the writ of error must be dismissed on the ground that the 
presiding judge did not certify the bill of exceptions to be true. 
November 30, 1886. 


Moye vs. OBER. 


On April 29, the judge of the superior court signed a certificate to a 
bill of exceptions. In this he stated that he certified such bill of 
exceptions only as to the first, second and third grounds of error, 
and refused to certify to the truth and correctness of the remain- 
ing grounds, stating that the bill had first been sent to him on 
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April 17; that it had been returned to counsel for the plaintiff in 
error for correction, and had again been sent to the judge. On 
June 11, the judge signed the usual certificate to the truth of the 
bill of receptions, and on the same day, following the certificate, 
he added a note of explanation, stating that, after having signed 
the first certificate, he had heard evidence as to the truth and cor- 
rectness of the grounds, being unable, at the date of the first cer- 
tificate, to recollect the facts, inasmuch as the motion for a new 
trial had not been presented to him for more than six months 
after the trial of the case : 
Held, that the writ of error will be dismissed. 


November 10, 1886. 








